CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
Case No. 1676
Heard at Montreal Thursday, July 16, 1987
Concer ni ng
CANADI AN NATI ONAL RAI LWAYS
And

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Appeal of discipline assessed the record of Loconotive Engi neer J.
Dunn of Montreal, Quebec

JO NT STATEMENT OF | SSUE:

On June 23, 1986, J. Dunn was enployed as a Loconotive Engi neer on
Train 525, a road switcher operating out of LaPrairie, Quebec.

Foll owi ng the tour of duty, the grievor attended an investigation and
was assessed forty denerits for violation of Paragraph | of General
Instructions, Form CN 697.

The Brot herhood appeal ed the discipline on the grounds that it was
too severe.

The Conpany declined the appeal.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SG) P.M Mndzi ak (SG) D.C Fraleigh
General Chai r man Assrstant Vice-President

Labour Rel ati ons

There appeared on behal f of the Conpany:

D. W Coughlin - Manager Labour Rel ations, Mntreal

J. Bart - System Labour Relations O ficer, Montreal
M C. Dar by - Coordi nator Transportation, Montreal

C. St. CQyr - System Labour Rel ations O ficer, Mntreal
L.G Finnerty - System Master Mechanic, Mntreal

And on behal f of the Brotherhood:

P.M Mandzi ak - CGeneral Chairman, St. Thomms, Ontario
C. Ham | ton - Local Chairman, Montreal



AWARD OF THE ARBI TRATOR

It is not disputed that the grievor violated engine and train
handling instructions by nullifying the dead man pedal by neans of a
wei ght. \While the Conpany suggests that he did so while running his
unit on the road, that inference is not sustained by the evidence.
The arbitrator accepts, on the bal ance of probabilites, the

expl anation given by the grievor, nanmely that he tenporarily
nullified the dead man pedal while securing his unit on a shop track
in order to verify the operation of the hand brake. That procedure
is not correct, and neverthel ess constitues a violation of the
general instructions, Form CN697. The gravity of the offence is,
however, sonewhat mitigated by the |Iocation of the unit at the tineg,
bei ng on a shop track of |evel grade, protected by a butt end and

a derail device at either end.

O her mtigating factors may be taken into account. Anong themis
the grievor's seniority of sone 13 years and, significantly, the fact
that his disciplinary record was wi thout blenm sh at the time of the
incident in question. The intentional nullifying of a | oconotive
safety device renmmins, however, a serious offence. In respect of the
appropriate nmeasure of penalty, the Conpany refers the arbitrator to
CROA Case No. 778 in which a conductor and brakeman were each
assessed 30 denerit marks for failing to renove a derail before
undertaki ng a novenent into an ore car shop, causing the derail nent
of a unit. \While precise conparisons are difficult, and the record
in that file does not give any indication of the prior disciplinary
record of the grievors, | deemit appropriate in the instant case to
substiute the inposition of 25 denerits, having particular regard to
the grievor's record, ny conclusion that he was not travelling over
the road or, indeed, involved in any train novenment. The grievor's
record shall therefore be amended accordingly.

M CHEL G PI CHER
ARBI TRATOR



