CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1677
Heard at Montreal, Thursday July 16, 1987
Concer ni ng
CANADI AN NATI ONAL RAI LWAYS
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Di sm ssal of Conductor W R Smith, Jasper, Alberta, July 25, 1986.

JO NT STATEMENT OF | SSUE:

Conductor W R Smith was dism ssed from Conpany service effective
July 25, 1986 for failure to fulfill the responsibilities of a
Conductor, ensuring a proper test of the train brakes was perforned
on Extra 5586 West prior to the accident at M| eage 173.1 Edson
Subdi vi sion on 8th February 1986, also, for failure to conply with
General Operating Instructions, Form 696, Item 3.2(B), Paragraph 4,
in not taking appropriate action to stop the train inmredi ately when
the crew on the engine failed to respond, resulting in the head-on
collision of Extra 5586 West and Via Train #4 at Ml eage 173.1 Edson
Subdi vi sion, 08 February 1986.

The Uni on has appeal ed the discipline and di scharge on the basis that
such was not supported by any proper assessnment of the evidence, past
practice or interpretation of the operating rules given the

ci rcunstances of this case and has requested that Conductor Smith be
returned to service with reinstatemrmt of all rights and paynent for
lost tinme. |In the alternative, the Union argues that the discipline
(dismssal) was too severe and ought to be mtigated in view of al
the circunstances in this case, including the grievor's record of
servi ce.

The Conpany has declined the appeal

FOR THE UNI ON: FOR THE COMPANY:

(SG) L. H OLSON (SG) D. C. FRALEIGH
General Chai r man Assi st ant Vi ce-President
CN Li nes West Labour Rel ati ons

There appeared on behal f of the Conpany:
A. Gard - General Counsel, Montrea
J. dazer - Attorney, Mntrea



D. C. Fraleigh - Assistant Vice-President, Labour
Rel ati ons, Montreal

M Del greco - Director Labour Rel ations, Montrea

J. R Hnatiuk - Manager Labour Rel ations, Montrea

K. G MacDonal d - Manager Labour Rel ations, Ednonton

M C. Dar by - Co-Ordinator Transportation
Mont r ea

T. N. Wlson - Assistant Manager Rul es, Montrea

And on behal f of the Union:

M A. Church - Counsel, Toronto

L. H d son - General Chairman, CN Lines West,
W nni peg

J. Arnstrong - Vice-General Chairman, CN Lines
West, W nni peg

M Becker - Local Chairman, Jasper

W R Smith - Grievor, Jasper

R. A. Bennett - General Chairman, CN Lines
Central, Toronto

T. Hodges - Vice-General Chairman, CN Lines
Central, Toronto

W G Scarrow - Vice-General Chairman, CN Lines
Central, Sarnia

B. Leclerc - General Chairman, CN Lines East,
Quebec

R. Lebel - Vice-General Chairman, CN Lines

East, Quebec

AWARD OF THE ARBI TRATOR

On Saturday, February 8, 1986 the freight train on which the grievor,
Wayne Smith, was conductor, Train 413, collided head-on with an

east bound passenger train, VIA Train No. 4, sone 11 niles east of

Hi nton, Alberta. That tragic event clained the lives of 23 people.
Ni nety-five persons survived, seventy-one of whom suffered physica
injuries in the collision. Anmong the dead were seven CN enpl oyees,

i ncluding the engineer and front-end trainman in the |ead | oconptive
of the grievor's train. Conductor Snmith, who had been riding al one
in the caboose, was the sole surviving crew nenber of Train 413,

whi ch was al so known as Extra 5586 West. The collision caused sone
30 million dollars in damages to goods and equi prment.

On July 25, 1986 the Company disni ssed Conductor Smith, citing a
nunber of alleged failings in his responsibilities. More
particularly related in the joint statement of issue, these include
failing to ensure a proper test of the train's brakes, operating over
speed and, nost critically, failing to stop the train when, shortly
before the nonent of inpact, Conductor Smith received no response in
an attenpted radi o communi cation with the head-end crew of his train.

The Hinton tragedy resulted in the appointnment of a Comr ssion of
I nquiry (Commi ssion of Inquiry, Hinton Train Collision), with the
Honourable M. Justice Ren P. Foisy as Conmmissioner. The report of



the Commi ssion of Inquiry, issued in Decenber of 1986, is an
exhaustive analysis of all of the factors and el enments that may have
contributed to the Hinton collision. The Report analyzes with great
care all the facts pertinent to the events of that day, including the
geographic features of the location, the weather, the condition of
the track, the nature and condition of the signal systens, the
mechani cal condition of both trains at relevant tines as well as al
avail abl e evidence with respect to the nedical condition and

al ertness of the crew nenbers on both trains, and their adherence to
prescri bed procedures. For the purposes of this arbitration, the
parties are agreed that the Arbitrator may take as established those
findings of fact as appear in the report of M. Justice Foisy. They
reserved the right to argue the characterization of those facts and
the | egal consequences that may flow fromthem for |abour relations
purposes. Also before the Arbitrator is the transcript of the
Conpany's separate investigation, consisting of questions and answers
arising fromthe interrogation of the grievor and a nunber of other
enpl oyees involved in the events surrounding the Hinton collision.

Conductor Smith lives in Jasper, Alberta, and has twel ve years of
service with the Conpany. He was frequently assigned to freight
trains runni ng between Jasper and Ednonton, generally taking a train
eastward from Jasper to Edson, approximately 100 nmiles, and returning
westward with another train from Edson to Jasper. He had been on
that run on a regular basis since June 7, 1985. On February 7, 1986
the grievor was assigned as conductor on Extra 5346 East from Jasper
to Edson. The bal ance of the crew, which was a reduced crew,

consi sted of Engineer J. Hudson and Trai nman M Edwards, both of whom
were assigned to the head-end | oconotive. The trip to Edson was
uneventful, save that on three occasions M. Smith believed he had

sone difficulties with his portable radio. It is comon ground that
as a conductor assigned to a caboose, the grievor had two radi os at
his disposal. The first, a portable radio, is issued to the

conductor and is generally referred to as his or her "grey radio".
The second radi o, permanently mounted on the cupola of the caboose,
is generally referred to as the "red radio". Wiile the grey radio

i ssued to Conductor Smith in Jasper on February 7, 1986 nmmde the
return trip fromEdson with him the eastward and westward trips

i nvol ved two different cabooses with different red radi os. Conductor
Smith encountered no irregularities with the red radio on the trip to
Edson.

The grievor reported for duty at Jasper at 16:00 hours on February 7.
His train arrived at Edson at 22:50 hours and he signed off duty at
23:20. The material establishes that there is a bunkhouse sl eeping
accommodation for train crews at Edson. The crew could have el ected
to sign off for an extended rest period at that point, but chose not
to. Instead, they decided to catch a few hours' sleep while awaiting
the arrival of their return train. It appears that Engi neer Hudson
and Trai nman Edwards |l eft the station and checked into the bunkhouse
to get sone sleep while waiting for their train, which was
anticipated to arrive at Edson from Ednonton at approxinately 6

o' clock the follow ng norning. Conductor Smth, however, did not
spend the night in the bunkhouse. According to his evidence he

remai ned in the station at Edson conversing with the operator and the
checker then on duty. The operator indicated that she would soon be
going for coffee, and Conductor Smith agreed to wait for her. The



mat eri al establishes that Conductor Smith and the operator went to
her apartnent at approximately m dnight and that he slept there
overni ght, until a call came for himat approximately 5:15 a.m the
next norning. Conductor Smith was instructed to report for work at
05: 45 hours, which he did. By his own estimte, he had had sone
three and a half to four hours of sleep, and felt sufficiently rested
and fit for duty. The findings of the Commr ssion of Inquiry include
deternminations that Engi neer Hudson returned to work on the norning
of February 8, 1986 with no nore than three and a half hours' sleep
whi |l e Trai nman Edwards, who al so used the bunkhouse, woul d have had
somet hing less that five hours' sleep during the Edson | ayover.

As they were awaiting Train 413, the station operator relayed a
request of the inconi ng engi neer asking whether the grievor's crew
woul d "take the train on the fly". This neans that because of the
heavy tonnage of the train which was then noving on an uphill grade,
and to avoid the |oss of nomentum and time that woul d be occasi oned
if the train were brought to a dead stop in the station, the speed of
the train would be reduced to an extrenely slow pace, estimted to be
some three or four mles per hour, permtting both the front end crew
and the conductor to de-train as Train 413 entered the station, while
Conductor Smith's crew boarded the train to replace them This
procedure, while not in strict conpliance with operating rules, was
not uncommon in crew transfers at Edson, particularly with trains of

| arge tonnage. |t appears that changing on the fly permtted
Conductor Smith's crewto nake only a limted formof check on the
braki ng systemof the train. Wile that check could satisfy the crew
that the brakes were in working order, it is not disputed that prior
to the train's departure from Edson it did not have a full brake
check in conformty with the requirements of CN Form 696, Item 17.5.
It is also accepted, however, in |ight of extensive tests conducted
following the collision, that the brakes of the freight train were in
good operating order and that its braking systemin no way
contributed to the accident at Hinton. On |eaving Edson, Conductor
Smith comuni cated by radio with Engi neer Hudson in the head-end

| oconotive, confirm ng the check of the brakes and noting his tinme of
departure. The train then comenced its fateful westward journey

Wi t hout any indication of irregularity in the state of its crew or
equi pnment .

As Conductor of Train 413, M. Smith was subject to a nunber of
regul ati ons, two of which are of particular pertinence. Rule 106 of
the Uni form Code of Operating Rules provides as foll ows:

Trains will run under the direction of their
conductors. Wen a train is run without a
conductor the engineman will performthe

duties of the conductor. Conductors,

engi nenmen, and pilots if any, are responsible
for the safety of their trains and the
observance of the rules and under conditions
not provided for by the rules nmust take every
precaution for protection. This does not
relieve other enployees of their

responsi bility under the rules.



It is not disputed that the foregoing rule renders the conductor
responsi bl e for the observance of the rules by nmenbers of his or her
crew as well as by hinmself or herself.

The second rule, and the rule of npbst critical inporta
purposes of this arbitration is Item 3.2(b) of From 696, Genera
Operating Instructions. It is in the nature of a Conp
whi ch provides as foll ows:

3.2 CONDI TI ONS REQUI RI NG THE USE OF RADI O

(b) On Express, Freight, Mxed and Wrk
Trains, a nenber of the crew at the rear
of the train nust, when practicable,
contact a menber of the crew on the
engi ne who nust conmmuni cate by nane the
i ndi cation displayed by the foll ow ng
bl ock and interl ocking signals:

(1) Approachi ng the approach signal to

all interlocked railway crossings
at grade and interl ocked
dr awbri dges.

(2) In single track CTC, and on

subdi vi sions or portions thereof
specified in the tinme table or
speci al instructions, approaching
t he approach signal to al
control l ed | ocations.

(3) Prior to entering CTIC territory
approachi ng the approach signal
or where there is no approach
si gnal, approaching the first
control |l ed signal

If crew on engine fails to respond to such
calls, action nust be taken by a nenber of the
crew at the rear of the train, when
practicable, to stop the train i mediately.

NOTE: Instructions contained in Section 3.2
al so apply to novenents not operating as
trains.
(enphasi s added)

nce for the

any directive

The foregoing operating instructions require the conductor "when
practicable" to contact a nmenber of the engine crewto
communi cation of the indications displayed by track signals. |[|f the
engine crew fails to respond, the conductor at the rear of the train

nmust ,

"when practicable", stop the train, which he or

t he caboose by an application of the air braking syste

The evidence of Conductor Smith is that Engi neer Hudso

recei ve verba

she can do from
m

n, with whom he



had worked on a nunber of prior occasions, frequently radioed signa

i ndications to himin advance of Conductor Smith's own inquiry, as a
signal came into view. Wen he did not, Conductor Smth would, in
keeping with Item 3.2(b) of the General Operating Instructions,
inquire by calling Engi neer Hudson on the radio. It does not appear
di sputed that radi o communicati ons between Conductor Smith and

Engi neer Hudson, as well as between Engi neer Hudson and the

di spat cher, took place and i ndeed were overheard by crew nenbers of
other trains in the vicinity of Train 413 during the course of its
trip from Edson westward to Hargwen. En route to Hargwen, the
grievor's train made a brief stop in a siding at Medicine Lodge. It
is at Hargwen that Conductor Smith says he had his final radio
comrmuni cation to and fromthe head-end prior to the collision
Hargwen is at mle 161.8 on the Edson Subdivision, while the point of
i mpact occurred at Dal ehurst at mle 173.13. According to the Report
of the Conmission of Inquiry, the lapsed tine for Train 413 to trave
from Hargwen to the point of inpact near Dal ehurst was just under 20
mnutes. It is the actions of Conductor Smith during that period
that must be the principal focus of this arbitration

The material establishes that from Hargwen to Obed Summt is a

consi stent uphill clinb of sonme 3.2 mles. Obed Sumrit is the

hi ghest point on the Edson subdivision, imediately west of which a
west bound train comences a downhill course frommile 165 to
approximately mle 170. At that point another uphill incline is
encountered for a further period of approximtely two miles. During
all of this portion of the trip Train 413 was travelling westward on
the northerly portion of a segnent of double track. At Dal ehurst,

| ocated at mile 173, the double track ends, converting to single
track for the next 33 mles westward towards Jasper. In other words
the double track extends only from Hargwen to Dal ehurst, a distance
of 11.2 miles. The Material establishes that the dispatcher in
control of the nmovenment of trains on the relevant portion of the
Edson subdi vi si on had nmade a deternination that Conductor Smith's
train should stop at Dal ehurst, before entering the single track, to
al l ow eastbound VIA Train No. 4 to proceed onto the southerly
portion of the double track, clearing Dal ehurst before Extra 5586
West woul d be allowed to proceed onto the single track and on to
Jasper.

The approach signal to Dalehurst is located at mle 170.2 and first
cones into view at a point approxinmately 2,400 feet east of the
signal. The finding of the Comm ssion of Inquiry is that the
approach signal, Signal 1703N, displayed yellowred to Train 413,
indicating that the train would be required to stop at Signal 1729N
at Dal ehurst. The findings of the Inquiry establish beyond any doubt
that those were the signals displayed, and that the switch at

Dal ehurst was lined to pernmit VIA Train No. 4 to proceed, without

st oppi ng, onto the south portion of the double track. However,
before it was able to do so, Train 413 proceeded through all of the
signals at Dal ehurst wi thout slow ng or stopping, entered the single
track westbound for sone eighteen seconds and collided at an
estimated speed of 59 miles per hour with the eastbound passenger
train, one tenth of a nile west of the Dal ehurst turnout. The
finding of the Commi ssion of Inquiry, not disputed in these

proceedi ngs, is that at the point of inpact Train 413 was travelling
in excess of the track speed of 50 miles per hours as noted, and was



in fact gai ning speed.

Operating Rule 3.2(b) placed upon Conductor Smith an obligation to
communi cate with the crewin the engine as his train approached
Signal 1703N. Conductor Smith's evidence is that at nm|eage 169 he
attenpted to radi o Engi neer Hudson to get confirmation of the

i ndi cation of Signal 1703N, but was unable to get any response.
According to his account, he first attenpted to conmuni cate by neans
of his portable grey radio, trying three or four tines wthout
success. He concluded that his grey radi o nust be mal functi oning,
and then proceeded to use the red radio in the cupola of the caboose.
He al so experienced difficulty with the red radio finding that the
channel changer turned freely rather than "clicking” into the four
transm ssion channels. Conductor Smith relates that he turned the
channel changer fully to one side hoping to | ocate the control at
channel 1 to conmunicate with Engi neer Hudson. When that was not
successful he turned the channel changer, attenpting to find channels
2, 3 and 4, still trying to get a response fromhis engineer. It
shoul d be noted that the investigation of the equi pment conducted by
the Commi ssion of Inquiry confirms Conductor Smith's observations
about the condition of the channel changer on the red radio.

For the reasons related below, | nmust take it as established that M.
Smith did attenpt to radio the engineer. It is inportant, at this
poi nt, to enphasize the difference between the process engaged in by
the Commi ssion of Inquiry and the obligations of this board of
arbitration, mandated as it is to hear a grievance under the

provi sions of the Canada Labour Code and the collective agreenent
that governs the parties. The responsibility of M. Justice Foisy
was to thoroughly exam ne the circunstances of the Hi nton crash and
to report, to the best of his ability, on the cause or causes of that
tragedy, mmking reconmendations with a view to assisting the parties
to the Inquiry and federal authorities with responsibility for the
safe movenment of railway traffic to avoid the recurrence of such an
event in the future. This Ofice, on the other hand, is charged with
deternmining, in accordance with the rules of procedure and evi dence
appropriate to the quasi-judicial responsibilities of a board of
arbitration, whether there was just cause for the inposition of

di scipline on the grievor, including his discharge, based on the
issue as framed in the joint statenent of the parties.

In this forumthe burden of proof is upon the Conpany to establish,
on the bal ance of probabilities, that the actions of M. Smith were
deserving of the disciplinary sanctionC ultimately inposed. M.
Justice Foisy's Report contains sonme general observations expressing
skeptici smabout the actions of Conductor Smith, including whether he
radi oed at all, and the overall credibility of his account of the
events i medi ately preceding the Hinton collision. It is, of course,
entirely appropriate for a comm ssion of inquiry to express doubt, in
a specul ative way, about any aspect of the testinony before it. A
board of arbitration, however, is not so unconstrained, and is
limted to nmaki ng such findings as are sustai nable on the bal ance of
probabilities, based on the evidence before it. It is not
appropriate for this board, whatever doubts it may or may not have,
to dispose of the rights of either the Conpany or the grievor on the
basis of surm se or speculation. M jurisdiction is restricted to
the issues as stated by the parties, and ny findings nmust be based on



t he evidence bearing on those issues, applying the standard of proof
appropriate to civil proceedings.

According to the wording of the issue put to the Arbitrator
Conductor Smth was disciplined, in part, for failing to stop his
train when he received no response to his attenpted radio

conmuni cati on fromhis head-end crew. Therefore, his evidence that
he did attenpt to radio his fellow crew nenbers in the | oconotive
nmust be taken as established for the purposes of this case. It is
beyond the jurisdiction of this Board to deal with any issue of
whet her he, in fact, radioed the | ocomptive. As franmed, the joint
statenment of issue presunes that fact to be established. The sole
i ssue, apart fromhis general attentiveness to his duties, is

whet her he responded adequately in the circunstances, and if not,
what neasure of discipline is appropriate.

The only direct evidence as to what occurred in the caboose of Train
413 in the minutes prior to the collision is the testinony of
Conductor Smith. His evidence, both before the Conm ssion of Inquiry
and during the Company's own internal investigation, which together
formthe record for these proceedings, is that on the approach to
Dal ehur st he made several attenpts to conmunicate with the head-end
of his train using both his portable grey radio and the red radio in
the caboose. Neither radi o brought himany response. It is

i mportant to focus carefully on M. Smith's state of m nd at that
point. M. Justice Foisy's Report confirnms, based on the evidence of
a nunber of running trades enployees famliar with the area, that it
is not uncommon to experience "dead spots" in radi o communication
caused by the topography of a locality. Based on extensive tests
performed after the collision, the Comm ssioner concluded that no
dead spots did in fact exist that would interfere with transm ssion
at the tine and place in question, either because of the Dal ehurst

t opography or unusually severe geonmmgnetic activity. The fact

remai ns, however, that a reasonabl e enployee in the situation of the
gri evor woul d have reason to believe that such phenonenon was
possi bl e, which in the circunstances of this case could be taken to
explain the inability to raise a response from Engi neer Hudson or
Trai nman Edwards. |In considering this aspect of the evidence, it is
al so worthy of note that the Conmi ssion found that, on occasion

noi se levels in |oconotive cabs have rendered radi o transm ssions

i naudi ble to the trainman riding beside the engi neer

In the Arbitrator's view the foregoing findings suggest that it was
possi bl e for Conductor Smith to formthe opinion that his failure to
get a response on the radio fromthe front end did not necessarily
nmean that there nust be sonething amiss in the |oconotive. In |ight
of the evidence respecting occasional irregularities in radio
transm ssion, it is not altogether inplausible that Conductor Smith
believed his train was under control, nothw thstanding that he

recei ved no answer to his calls.

There are, as well, other elenents of objective evidence that give
further substance to Conductor Smith's account of his overal

i mpression at the tinme. The material establishes that while the
track on which Train 413 was travelling from Gbed Summit to Dal ehurst
is generally on a downhill grade, there is a slight uphill grade
comenci ng at or about mleage 170, a little to the east of



Dal ehurst. It does not appear disputed that a train noving uphill on
that grade woul d experience an accordion-like conpaction of the cars
whi ch woul d give the outward inpression that the train was sl ow ng
down or braking. Conductor Smith testified that, in fact, at the
time he was attenpting to reach the head-end by radio he could fee

an effect in the train which he took to be a slow ng or braking
sensation, leading himto believe that the train was under contro

and responding to the directions of the | oconptive crew.

It is clear that the collision at Hinton could have been avoi ded had
M. Smith applied the air brakes, known in railway jargon as "pulling
the air", when there was no response to his attenpted radio calls. |
am sati sfied, however, that his actions, or nore precisely, his
failure to act, were not the originating cause of the collision.
Conductor Smith would have had no way of know ng the indications of
the Dal ehurst signals. It appears beyond dispute that the
originating cause of the collision nust be traced to the actions or
condition of the Engineer and head-end Trai nman at the tine they
apparently disregarded the signals. As neither of them survived the
crash or was observed by any eyew tness, the facts concerni ng what
they did or did not do may never be known. All that is known, as
reflected in the observations and concerns expressed by the

Conmi ssion of Inquiry, is the fact that both Engi neer Hudson and

Trai nman Edwards were found to be suffering froma deficiency in rest
and that Engi neer Hudson's prior nedical history was cause for
serious concern. The evidence of M. Snmith, corroborated by the
testi mony of other witnesses who observed Engi neer Hudson and

Trai nman Edwards when they reported for duty at Edson on the norning
of February 8th, confirms, however, that there was then nothing in
the outward appearance of either man to suggest anythi ng unusual

During the course of questioning by a nenber of the Royal Canadi an
Mount ed Police very shortly after the collision, when asked what

m ght have caused the freight train to ignore the restrictive
signals, Conductor Snmith offered the opinion that the head-end crew
nmust have been asleep. Comnri ssioner Foisy's Report expresses the
view that Conductor Smith's statenment to the RCMP that he thought the
front end crew was asl eep must be viewed as inconsistent with his
evidence that it was his inpression that there was a brake
application and that the train was under control. Wth the fullest
deference for the remarkabl e care and thoroughness of the

Conmi ssion's Report, the arbitrator nust confess to sonme difficulty
i n understandi ng and accepting the logic of that conclusion. While
the Report does not contain a verbatimaccount of M. Smith's
statement to the RCMP, it does appear that he was asked for and
expressed an after-the-fact opinion of what mi ght have caused the
accident. | can see nothing incrimnating, or particularly
informative, in the expression of his ex post facto belief that M.
Edwards and M. Hudson nust have been asl eep. What Conductor Smith
cane to believe after the terrible inpact at Dal ehurst, and what was
in his mnd in the critical nmonents as his train approached the

Dal ehurst signals are two very different things. There is sinply
nothing in the record to sustain any suggestion that during the
approach to Dal ehurst M. Smith formed the opinion that his fell ow
crew nenbers were asleep in the I oconotive and that his train was out
of control. At that critical tine, the grievor was in no better
position than anyone el se to know the state of things in the



| oconotive of Train 413. That remains so no matter what opinion he
may have expressed after the collision, when it becane obvious that
his train had i ndeed been out of control. | therefore fail to see
any inconsistency in his statement to the RCMP after the collision
and his testinony as to what he believed was happening in the m nutes
prior to inmpact. |If anything, Conductor Smith's failure to pull the
enmergency brake on the approach to Dal ehurst is nobre consistent with
hi s evidence that he believed that the brakes were being applied and
the train was under control

Much of the argument of the parties in this arbitration relates to

t he neani ng and application of Rule 3.2(b) of the CN Rail Cenera
Operating Instructions. The essential issue is whether by failing to
stop the train when he received no response to his radio calls to the
front end Conductor Smith violated his obligation under the Rule.

The Rule is not one of general application in the railroading

i ndustry. There is no conparable rule governing conductors enpl oyed
by CP Rail. It is also established that the Rule has fairly recently
been amended to appear to vest a certain degree of discretionin a
menber of the crew stationed at the rear of the train. Prior to June
of 1985 the words "when practicable” were not found in the first and
| ast paragraphs of the Rule. The Comm ssion of Inquiry concl uded
that the reason for inserting the words "when practicable" "

to remove fromthe CN Rail General Operating Instructions any

i mpedi ment to the operation of cabooseless trains.".

was

The Commi ssion of Inquiry was plainly not inpressed with either the
notivation for the amendnment of the rule or its probable inmpact on
enpl oyees required to interpret and apply it. At pp.143-42 of his
Report, M. Justice Foisy makes the follow ng observations:

CN may not have intended to introduce any
uncertainty into the rule by adding the words
"when practicable". Indeed, it seens likely
that it was not until after the collision that
it even occurred to CN that the change was
capabl e of being interpreted as having

i ntroduced an el enent of discretion. The

expl anations given for the introduction of the
wor ds "when practicabl e" have a flavour of
after the fact rationalization. The
Conmi ssi on, as has been observed, believes
there is substantial reason to conclude that
the real reason for the change was

antici pation of the caboosel ess train debate.

The Conmi ssi on concl udes that whatever mi ght
be the proper interpretation of the rule, in
its present form in the absence of any
authoritative pronouncenent (there not having
been any forumin which the i ssue has been
deternmi ned authoritatively since June, 1985)
the only reasonable conclusion is that the
rule is capable of nmisinterpretation. Few
conductors who appeared before the Comni ssion
had an unequi vocal understandi ng of the rule.



(i) Concl usi ons

The Conmi ssion concludes that if Smth acted
as he said he did, his failure to apply the
emergency brake when he did not receive a
response, having used all avail abl e neans of
communi cation to the head-end was, even by his
own interpretation of the rule, a violation of
it. The Comm ssion also concludes that CN
bears a significant degree of responsibility
for the non-conpliance. Changing such a
fundanmental rule in such a fundanental way
wi t hout expl anation, and wi thout confirmation
that no difference in the standard of conduct
was intended, is to court laxity in the
observation of the rule by running crew
menbers and the type of disaster which can
flow therefrom The Comm ssion concl udes that
the effect of the anendment has been to
significantly reduce the quality of the rule
as an assurance of appropriate engineer
response to signals.

(enphasi s added)

As rel ated bel ow, the foregoing conclusion, with which the Arbitrator
nmust agree, has a significant bearing on the degree of responsibility
to be ascribed to Conductor Smith and the nmeasure of discipline that
is appropriate in the circumnstances.

While it is not necessary, for the purposes of this grievance, to
define in any exhaustive way the outside limts of a conductor's

di scretion under Rule 3.2(b), it is, in my view, significant that the
Conmmi ssion of Inquiry was constrained to find that " the only
reasonabl e conclusion is that the rule is capable of

m sinterpretation.”. The Comn ssion found that Conductor Snmith did
in fact violate Rule 3.2(b). ©On a careful review of the evidence,
for reasons el aborated below, the Arbitrator does not disagree with
that finding. O equal significance, however, is M. Justice Foisy's
conclusion that the change in the rule in June of 1985 was not
adequately explained to enployees, and that the rule could be viewed
as including an el ement of discretion and is plainly capable of

m sinterpretation. The Commr ssion concluded that in view of that
anbi guity the Conpany nust share the responsibility for M. Smith's
non-conpliance with Rule 3.2(b). Wth that conclusion |I nust also
agree. |If the Company intended that M. Smith's obligation in the

ci rcumst ances should be to stop the train automatically upon being
unable to comunicate with the head-end, and it wi shes to fasten him
with that responsibility, it must be able to point to a clear and
unequi vocal rule to that effect in force at the time. For the
reasons given, it cannot. In light of the objective standard that
nmust be applied, it would, in nmy view, be inequitable to hold
Conductor Smith solely to blame for the failure to apply the
enmergency brakes of Train 413 upon its approach to Dal ehurst.



