CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1677

PART B

Part of the Conpany's further argunent is that, according to M.
Smith's own account, he believes that the rule required himto stop
the train in the circunstances he confronted on the approach to
Signal 1703N at Dal ehurst. In the Arbitrator's view, that argunent
is not persuasive. Clearly the actions of Conductor Smith are to be
judged by the standard of rules pronul gated by the Conpany to govern
his conduct. The fact that he may have m sunderstood the rule, or
interpreted it nore strictly than intended, cannot be brought to bear
against himin assessing the quality of what he did. The question is
whet her he conplied with the rule, an issue that can only be
deternined having regard to the objective standard of the rule itself

The Arbitrator is satisfied that for the purposes of these

proceedi ngs, the words "when practicabl e” nust be construed as
vesting sonme degree of judgenent in the crew nenber at the rear of
the train. Plainly, the rule contenplates that in sonme circunstances
the conductor, or a rear-end brakeman, may conclude in good faith
that it is not practicable to stop a train when a radi o conmuni cati on
requesting confirmation of the indication of an approach signal to a
control location brings no response fromthe head-end.
"Practicability" is nowhere defined in the rule, and its neaning is
left to the enployee to apply having regard to the particul ar
circunmstances. |In assessing the gravity of M. Smith's actions, the
Union argues that it is instructive to recall that had he been
situated in the caboose of a train operated by CP, rather than CN
Rail, in identical circunmstances, he would have been in violation of
no rule or obligation whatever. | do not believe that nmuch wei ght
can be attached to that fact.

In the instant case, quite apart from his own understandi ng of the
rul e, Conductor Smith did advert to a number of factors in formng
his belief that it was neither necessary nor appropriate to engage
the energency brakes of Train 413. One of those already touched upon
is his belief, as pronpted by the conpaction of the cars on the

uphill grade, that the brakes were in fact being applied at a point
when the head-end was at or near the approach signal to Dal ehurst,
causing himto believe that the train was in fact under control. For

reasons di scussed above, he did have reason to believe that if both
radios failed, his train could be within a radio transm ssion "dead
spot”. Mbreover, he experienced sone difficulty with radio

comuni cations on the trip fromJasper to Edson the day previous,

al t hough he was then travelling in a different caboose.

A further elenent relating to Conductor Smith's assessnent of the
practicability of pulling the air as the train approached Dal ehurst
was his estimate of the possible consequences of such an action. It
does not appear disputed that there is a belief anbng some running
trades crew nenbers that applying the energency brakes to a train
noving at a high rate of speed, can, in some circunstances,
precipitate a derailnment. The popular word for such an action is



"dynanmiting" a train. Wether valid or invalid, there is a

wi dely-held belief that "pulling the air" can be an extrenely
dangerous thing to do. The unchall enged evidence of M. Smith is
that he held that belief and was aware that Train 413 contained a
nunber of cars carrying dangerous or hazardous goods. He testified
that he believed that applying the energency brake while the train
was travelling at full speed could have caused the derail nent of the
train and the possible spillage of the hazardous cargo it was
carrying. Gven his inpression that the train was braking and

remai ned under control he determ ned, on balance, that a risk of that
magni t ude was not warranted.

Accepting Conductor Smith's account of the events, however, and
allowing for the responsibility of the Conpany arising fromthe
amendnent of Rule 3.2(b), there is still nmuch to be concerned about
in the grievor's actions in the hours and nminutes prior to the
tragedy at Hinton, including the information which he used to assess
the practicability of bringing his train to a stop. Forenmpst anong
the Arbitrator's concerns is the amunt of rest which Conductor

Smith had prior to going on duty on the morning of February 8, 1986,
a factor which could quite obviously affect his alertness and
judgenent in the mnutes prior to the collision. It was the

Commi ssion's finding that the grievor did not have sufficient rest
when he assuned responsibility for Train 413. Wth that concl usion
nmust agree. It appears beyond di spute that upon his arrival in Edson
the night before, the grievor could have proceeded i mediately to the
bunkhouse on the station property, and gone imediately to bed. That
woul d have assured himof a mninmmof five hours sleep. He chose
instead to linger in the station, conversing with the operator and a
clerk, and to wait for the operator to go and have coffee with her
That circunstance, and the fact that he spent the night some distance
fromthe station at the operator's apartnment, |eaves substantia

doubt about the quality and quantity of his rest that night. At a

m ni rum accepting his own account, he nmay have had no nore than
three and one half hours of sleep. That, taken together with his
previ ous night's sleep of some seven hours, also at the apartnent of
a friend in Edson, causes the Arbitrator to conclude that he did not
bring a sufficient degree of care to his obligation to obtain
adequate rest between his assignnents, and in particular before
undertaking the responsibility of Conductor for Train 413 on the
nor ni ng of Decenber 8, 1986.

There are other deficiencies revealed in the evidence. It appears
beyond dispute that it is the responsibility of the Conductor to
nmonitor the speed of his train at all tines. Wiile there is no
speedoneter or gauge in the caboose that would give the conductor a
direct reading, a conductor is trained to know the speed of his or
her train by timng the novenent of his caboose between nile posts.
Had Conductor Smith followed that procedure, it would have been
apparent to himthat Train 413 was travelling at 59 mles per hour at
Dal ehurst, and not 45 to 50 m|es per hour as he believed. Such a
realization, coupled with the failure of the head-end crew to respond
to his radio calls, nmight have pronpted a different reaction.
Secondly, when it seemed to Conductor Smith that the train was
braki ng as the head-end approached Dal ehurst, he could have easily
confirmed that belief by checking the braking systenls air gauge

| ocated in the caboose. A change in the reading of that gauge woul d



i ndicate that the brakes were being applied. He admits, however,

that he did not think to check the gauge, and was content to rely on
his overall inpression that the train was slow ng on the approach to
Dal ehurst, and nust therefore be under control. Mreover, ordinarily
an air whistle in the caboose woul d sound whenever a brake
application was in effect. Conductor Smth admits that he did not
hear the whistle sound. Although it appears that in sone units,

whet her because of tanpering by crews or for other causes, the brake
whi stl e does not function, tests conducted subsequent to the crash
established that the whistle in his caboose was functioning. It is
fair to conclude, therefore, that Conductor Smith would have heard
the whistle during a prior application of the brakes, when his train
stopped in the siding at Medicine Lodge. Accordingly, he had reason
to know that the brake whistle on his train was worki ng and had not
been tanpered with. He should have known, therefore, that the train
was not in fact braking as it approached Dal ehurst because he did not
hear the brake whistle, which he knew, or had reason to know, was in
operating order. Accordingly, his failure to hear the air whistle
attached to that system should have caused himconcern. A degree of
inattention on the part of Conductor Smith is further suggested by
his own adm ssion that he was seated at his desk on the approach to
Dal ehurst, wi thout any apparent reason to be there, and was not
riding in the cupola of the caboose, as he normally would be expected
to do. Wile these shortcom ngs do not of thenselves disclose
negl i gence that can be said to have caused the unfortunate event at

Hi nton, they do confirmthat by the exercise of a greater degree of
care and attention on M. Smith's part, the terrible | oss of that day
coul d have been avoi ded.

The history of the Hinton disaster, now so thoroughly exam ned and
re-exam ned, reveals that Conductor Smith nade a serious error in
judgenent. He failed for a fateful nonent to bring to his job a
standard of care and attention that m ght have averted that tragic
event. Based on his personal inpressions, over the period of perhaps
a mnute, Conductor Smith nade certain assunptions which |ater proved
wr ong.

On a careful review of the evidence, the Arbitrator is satisfied that
the Conpany had just cause to inpose discipline on Conductor Smith in
relation to his actions on Decenber 8, 1986. In ny view, the
critical inaction on the part of M. Smth points to a failure to
maintain a |l evel of care and al ertness comensurate with the serious
responsibilities of a conductor. His |ack of adequate rest hanpered
his ability to nake the nost inforned judgenent as to the
practicability of pulling the air brake, and the relative risks of
not doing so. His failure to exercise proper judgenment when his
attenpts at radi o comruni cati on went unanswered and, in particular
his failure to nonitor the speed of his train and to make an

obj ective check of the air gauge in the caboose to confirmhis
feeling that the brakes had been applied and that the train was under
control, fall seriously short of the standard of care to be expected
of a conductor in such circunstances. That is particularly so when,
as it appears by his own admi ssion, he did not hear the air whistle
in the caboose that should sound when the brakes are being applied.
These responses, or failure of response, on M. Snmith's part, raise
grave inferences about his overall l|evel of concentration and the

i npact of his failure to get sufficient rest and sl eep before



reporting for duty that day. |In these circunstances, the Arbitrator
must find that Conductor Smith did violate Rule 3.2(b). At a
mnimum that rule, in its new wording, requires a conductor to
consider all information at his or her disposal to fully assess the
practicability of stopping a train. Better information about the
speed of the train and a check of the air gauge could have provided
M. Smith with vital data that would have given hima very different
view of the practicability of bringing his train to an inmediate
stop, even allowi ng for the hazardous goods aboard.

It is established that Conductor Smith's actions on the approach to
Dal ehurst did not amount to a violation by himof any part of the
federal ly established Uniform Code of Operating Rules. It is
nevert hel ess undi sputed that a greater degree of care on his part
towards his duties, including his obligations under Rule 3.2(hb),

m ght have averted the infraction of the Uniform Code of Operating
Rul es comm tted by Conductor Smith's train when it ignored the
signals at Dal ehurst. VWhile he was not the primary cause of that
infraction, as Conductor, he is accountable for his train's failure
to observe the Uniform Code of Operating Rules, and he must bear sone
degree of responsibility for it. | agree with counsel for the
Corporation that the followi ng words of a previous Award of this
Office in CROA Case No. 1503 are singularly appropriate in respect
of Conductor Smith's actions in this case:

It appears to nme that, with obvious hindsight,
it always pays to exercise caution in the
stewardship of a train when in doubt as to a
specific situation that might ultimtely

culm nate in a hazardous result. This is even
nore sensible when it is the conductor who,
because of a nechani cal breakdown in his
radio, is not aware of the immedi ate status of
his train. He is the enployee who is
primarily responsible and therefore is duty
bound to be extrenely cautious as to his
train's every novenent. Froma practica

vi ewpoi nt, | do not know whether this neans,
as the trade union contends, that the
conductor must stop his train in every
contingency where there is a gap in know edge
with respect to the status of his train, Each
case will obviously have to depend on its own
circunstances. Qite clearly, however, in
situations where the conductor is denied data
upon which to make an informed decision with
respect to his train's novenent he will always
err on the side of the angels if he adopts the
cauti ous approach

This is not intended to suggest any adverse
reflection on his colleagues. They, too, are
equal |y bound to exercise caution in the
operation of the train. But it is sinply no
answer for the conductor to say, in the event
of an infraction of the UCOR rules, that "I
did not know what was happeni ng because ny



radi o broke down".

The actions of Conductor Smith may be summarized as follows: On the
nmorni ng of February 8, 1986 he reported for duty having had no nore
than four hours' sleep. The ampunt of his sleep was reduced by his
own choice to spend approximately an hour having coffee in the
conpany of the operator after his arrival at Edson on the night of
February 7th. It was also open to himto book off for rest at Edson,
and he chose not to do so, accepting a call to return back to work
for 5:45 a.m On the previous night he had anple opportunity to have
the fullest night's sleep before going on duty in Jasper at 16:00
hours, on February 7th. Notw thstanding the grievor's evidence to
the contrary, the Arbitrator concludes that Conductor Smith was not
sufficiently rested when he undertook responsibility for Train 413
and that his physical condition did, on balance, affect the quality
of his alertness and judgenent in the hours that followed. As his
trai n approached Dal ehurst Conductor Smith, who is responsible for
seeing that his train observes speed |ints at all tinmes, failed to
notice that his train was exceeding the 50 mle per hour speed limt,
and was in fact accelerating. Attention to his responsibilities,
including the timng of the train by the use of mile boards, would
have made him aware of that fact. When Conductor Smith attenpted, by
the use of two different radios, to communicate with Engi neer Hudson
to determine the indication of the approach signal at Dal ehurst, he
received no reply. Having worked on that section of road for sone
seven nonths, he was famliar with it and with the regular train
traffic, including the presence in the area of VIA Train No. 4.

Not wi t hst andi ng repeat ed unsuccessful attenpts to rai se the head-end,
Conductor Smith formed the opinion that there nust be some difficulty
with the radios, that in fact the brakes were being applied and that
the train was under control. As an experienced conductor, he knew
that he did not need to rely on his surnm se about a brake
application. The fact that the brakes were being applied would have
been confirnmed by the sound of the air whistle in the van as well as
by a reading of the air gauge at his disposal. Notwithstanding that
he did not hear the whistle, Conductor Smith failed to check the air
gauge, which woul d have either confirmed or corrected his inpression
that the braking system was bei ng engaged. His error of judgenent in
that regard was a violation of his obligation under Rule 3.2(b), for
which he is subject to discipline, as is his failure to observe the
speed of his train.

In assessing the appropriateness of discipline in the instant case, a
nunber of factors are to be considered. Conductor Smith's actions
were not the originating cause of the collision at Hinton. The
collision was caused by a failure of the head-end crew to perform
their duty. The failure of Train 413 to obey the signals at

Dal ehurst resulted fromthe actions or condition of Trainman Edwards
and Engi neer Hudson. They were described by Comm ssioner Foisy as
"probably experiencing chronic fatigue" and, in the case of Engi neer
Hudson, subject to a questionable nedical condition that placed him
under what one doctor described as "... an elevated risk of heart
attack or stroke ..." The collision at Hinton was not caused by the
exerci se of judgenment which was vested in M. Smith by the recent
change in the Conpany's Rule. There was clearly no conscious or

del i berate wrongdoi ng by Conductor Smith, as revealed in the evidence
before ne.



Mor eover, Conductor Smith directed his mnd to the practicability of
stopping the train. He was concerned that if he "pulled the air" he
m ght cause the derailnment of his train. He was particularly
concerned about the potential danger involved in a derail ment because
of the hazardous goods being carried by the train. |In addition, he
believed that his inability to make contact with the head-end was due
to a problemwith the radios. The day before he had experienced
difficulties with his portable radio and, as |ater confirned, there
was a defect in the dial of the red radio in the caboose. He was

al so aware that "dead spots" can be encountered on a route,
tenporarily disrupting the ability to make radi o contact. His belief
that the radios mght be at fault was not w thout sonme foundation

A further factor causing Conductor Smith to decline to apply the
brakes was that he believed he could feel the train braking, an
i mpressi on which was caused by the conpaction of the cars as the
train net an uphill grade.

Wil e he could and shoul d have checked that inpression against the
air gauge and shoul d have nmonitored his train's speed nore closely,
it is none the less the case that he had sone grounds for his belief
that the train was under control. On the whole, while Conductor
Smith's error of judgenent cannot be minimzed, it nust be assessed
within the context of all of the factors bearing upon himin those
final mnutes before the collision.

In the Arbitrator's assessnment it is further significant, as found by
M. Justice Foisy, on an objective application of Rule 3.2(b), that
the responsibility for M. Smith's failure to properly apply the Rule
and stop his train nmust be shared substantially by the Conpany. Had
the Conpany explained to its enpl oyees the neaning of the anmended
Rul e, making clear to a person in M. Smith's position the paraneters
of "practicability" to be applied in deciding to stop a train in
enmergency conditions, this incident mght not have occurred. No such
i nstruction was given, however, in consequence of which the Conpany
bears some responsibility for M. Smith's uninformed reaction to the
ci rcunmst ances he confronted. G ven that conclusion, coupled with M.
Smith's excellent prior service of 12 years, which is w thout

bl em sh, there is reason to conclude that his permanent term nation
from conpany service is not justified in the circunstances, and is

i ndeed i nequitable.

In coming to this conclusion, the Arbitrator also places sone wei ght
on the statenment made by Conductor Smith at the arbitration hearing.
Weepi ng openly, he reflected an obvi ous understandi ng of the nature
and magni tude of his error. | amsatisfied that he is a sincere

i ndi vi dual who has recounted truthfully, and w thout self-serving
rationalization, the events of the Hinton collision to the best of
hi s understandi ng and recollection. He has, at this tinme, been held
out of the Conpany's service for close to two years, and has suffered
a significant degree of personal enptional hardship. In light of the
unusual ly high quality of his years of service prior to the
unfortunate events at Hinton, | find it difficult to conclude that he
cannot be returned to useful service with the Conpany, in a capacity
ot her than conductor. It is my conclusion that he should, and that

it is appropriate, in all of the circunstances, for ne to exercise ny



di scretion under the Canada Labour Code to find accordingly, and
substitute a nmeasure of discipline other than di scharge.

For the foregoing reasons, M. Smith shall be reinstated forthwith
into the enpl oynent of the Conpany, without conpensation or benefits
and without |oss of seniority, into a position within the bargaining
unit other than conductor, to be determ ned by the Conpany, in
consultation with the Union. | retain jurisdiction in the event of
any di spute between the parties respecting the interpretation or

i mpl enentation of this award.

M CHEL G PI CHER
ARBI TRATOR



