CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1681
Heard at Montreal, Tuesday, Septenber 8, 1987
Concer ni ng
CANADI AN PACI FI C LI M TED
And

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

Application of Article 27.1, when enployee D. Jacques was not all owed
to work his regular shift because of his failure to adhere to Conpany
rules. Effect of Article 24.1 / 25.2 and Article 23.11 which
establ i shed enpl oyee D. Jacques as the permanent incunbent of the
position, with specific hours and days of work

JO NT STATEMENT OF | SSUE:

M. D. Jacques was absent from duty, account illness, on May 10,
1986; the hours of his position (mail driver) are 1500 hrs. to 2400
hrs. On May 11, 1986, M. Jacques was inforned not to report for
duty. By not allowing M. Jacques to report for duty and depriving
hi mthe opportunity of earning a day's wages, the Conpany's action
has the effect of a suspension without first allowing for a fair and
i mpartial hearing as provided for in Article 27.1.

The Conpany nmintains |ocal rules state an enpl oyee who has been
absent, account illness, nmust report back as available for duty at

| east 8 hours prior to returning to active duty. The union contends
the enpl oyee was not aware of such a rule, as witten rules were
never given to the grievor nor are the rules posted.

The union further contends M. Jacques was the incunbent of the
position by virtue of either 24.1 or 25.2 of the Collective Agreenent
and should be allowed to work the days and hours of the position
provi ded by Article 23.11. The Conpany viol ated these articles when
a junior enployee was assigned to a position held by a senior

enpl oyee.

The union requested full restitution.

The Conpany denied the grievance on the basis that the grievor did
not advise of his return to work on the 1500 shift May 11, 1986 unti

1445. The Conpany, at 1300, May 11, 1986, had arranged for a
repl acenent for the grievor on the 1500 shift.

FOR THE BROTHERHOOD: FOR THE COMPANY



(SGDb.) D.J. BUJOLD (SGD.) R A DECCIO
General Chairnman FOR;, G A. Swanson
General Manager

There appeared on behal f of the Conpany:

R. A. Decicco - Supervisor Labour Rel ations, Toronto
P. E. Tinpson - Labour Relations O ficer, Mntrea

And on behal f of the Brotherhood:

J.H Germain - General Chairman, Montrea
J. Marien - Local Chairman, Montrea
C. Pinard - Vice-General Chairnman, Mntrea

AWARD OF THE ARBI TRATOR

The Uni on does not contend that the Conpany is not entitled to naeke
| ocal rules respecting the requirenent of an enpl oyee who i s absent
on account of illness to give notice prior to returning to active
duty. Nor is it argued that the Conpany is not entitled to maintain
a rule requiring eight hours notice, as is the rule in the St. Luc
of fice yard where the grievor was enpl oyed. Mreover there is
nothing in the Collective Agreement which prevents the Conpany from
mai nt ai ni ng such rules on a verbal basis or, to put it differently,
requiring their posting or publication in a witten form

Needl ess to say, however, when a Conpany fails to post or circulate
rules in a witten formit does so at its peril. An enployee that
can establish that he or she was unaware of the rule nmay be
successful in avoiding its application. As a general matter if an
enpl oyer wi shes to invoke a rule in a way that inpacts negatively
upon an enployee it nust establish, prima face, that the enpl oyee
knew or reasonably should have known the rule.

In the instant case the Union asserts that on May 10, 1986 M.
Jacques was unaware of the unwitten rule at the St. Luc Yard
requiring eight hours notice of an enployee's return from an absence
due to illness. The material establishes that M. Jacques' transfer
to the St. Luc Yard office was only a short time prior to the
incident. The Union asserts that M. Jacques was never made aware of
the requirenent to give eight hours notice upon a return from
illness. On the other hand, the Conpany's case contains no assertion
that he was nmade aware of the rule or evidence to establish that he
had reason to know the rule. |In these circunstances | nust concl ude
that his claimis well founded. The grievor shall therefore be
conpensated for the hours that were denied to himon May 11, 1986.
retain jurisdiction in the event of any dispute respecting the anmount
of conpensation.
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