CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1686
Heard at Montreal, Wednesday, Septenber 9, 1987
Concer ni ng
CANADI AN PACI FI C RAI LWAYS (West)
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

DI SPUTE:
M. G E Mller, Track Miintainer Foreman, was denmpted to Track
Mai nt ai ner until February 28, 1988, for violation of Rules 190, 191

192, and 215, Maintenance of Way Rules and Instructions on February
25, 1986. He was held out of service February 26 to March 4, 1986.

JO NT STATEMENT OF | SSUE:

The Uni on contends that:

1. M. Mller followed instructions and patrolled track until he had
not or car trouble.

2. M. MIller did not violate Rules 190, 191, 192 and 215 of the
Mai nt enance of Way Rul es and I nstructions.

3. M. Mller be paid for tinme out of service, reinstated as Track
Mai nt enance Forerman and paid the difference in rate for period he
was denoted from Track Maintenance Forenan.

The Conpany denies the Union's contention and declines paynent.

FOR THE COVPANY: FOR THE UNI ON

(SGD.) J.M WHTE (SGD.) H.J. THI ESSEN
General Manager Syst em Federati on
Operation & Maintenance General Chairman

There appeared on behal f of the Conpany:

B. Mttleman - Solicitor, CP Rail, Montrea

F. R Shreenan - Supervisor, Labour Relations, Vancouver
J.J. Robson - Assistant Supervisor, Vancouver

R A. Col quhoun - Labour Relations O ficer, Mntrea



And on behal f of the Union:

M Cottheil - Counsel, Assistant to the Vice President,
Ot awa

M L. Mlnnis - System Federati on General Chairman, Otawa

K. M Deptuck - General Chairman, W nnipeg

G Kennedy - General Chairman, Castl egar

AWARD OF THE ARBI TRATOR

The material establishes that at approxi mately 0805 hours on February
25, 1986 the grievor received a tel ephone call at his headquarters in
Parksville, on the Victoria Subdivision. The call was fromhis
Roadrmast er who was concerned about track conditions as a result of
heavy rai ns over the previous days, which along with snow on the
ground contributed to a risk of high water problens. Regular patrols
had been perfornmed by Track Maintenance Forenen on the day prior
Monday, February 24th. Roadmaster Lebourgeois instructed M. Mller
to make a special additional patrol that Tuesday on his territory for
hi gh water. The material indicates that Lebourgeois' concern

i ncl uded an awareness that the regular Tuesday Courtenay Turn train
was shortly due to run over the grievor's territory. He did not,
however, specifically instruct the grievor to conduct his inspection
in advance of that train. The grievor's own evidence, however,
establishes that he believed it was appropriate to do so.

The evi dence discloses that M. MIler nade a miscalculation. He
bel i eved that he could di spose of a volume of paper work, which was
due to be conpleted by the end of the nonth, before setting out on
the inspection, and still be in advance of the train. 1In fact, while
t he paperwork occupied an hour and a half, he did set out, in the
conpany of another enployee, at 0940 hours, proceedi ng northwards
from Parksville ahead of the train. Because of nechanical problens
with the track notor car, however, his vehicle operated at |ess than
full speed. Aware of the train approaching from behind, the grievor
decided to take the notor car off the track at mle 102.9 to repair
the problem which turned out to be a spark plug. The repair was
effected in 10 m nutes, but during that tinme the train, Extra 8826
North, passed the grievor. Shortly thereafter, at mle 107.9, the
train encountered a dangerous "slip out" of the roadbed which forced
it to stop on top of the defective roadbed, at the top of an
enbarkment, requiring a separation of the cars. No derailnment or

ot her acci dent occured.

The Conpany maintains that M. MIler could and shoul d have taken
steps in response to the Roadmaster's instructions which would have
better protected the train. Specifically, it argues that he should
have proceeded directly to the track inspection, allow ng hinself
anple tinme to travel in advance of the train that norning.
Alternatively, it argues that when his track nmotor car failed he
shoul d have either stopped the train or signaled sonme comrunication
to it to proceed with caution.

The Arbitrator has sonme difficulty with the Conpany's subm ssion
Firstly, it is not clear that the grievor could have inspected all of



the track under his jurisdiction on the norning in question. It
appears, in fact, that he did not have tinme to run southward to
Jayem the southern extremity of his section of track w thout running
into Extra 8826 North. As a result all he could do was proceed
northward from Parksville, thereby inspecting only the northern half
of his section of track. It seens, in other words, that, in any
event, by the best adherence to the Roadmaster's instructions not al
of the grievor's segnent of track could have been inspected in
advance of the train.

As noted above, Roadmaster Lebourgeois did not specifically instruct
the grievor to commence his inspection early enough in the day to
ensure that it was done in advance of the train. The value of this
factor is qualified, however, by the grievor's own adm ssion that he
felt the inspection should be done in advance of the train, and that
he m sjudged the tine it would take to do the paperwork. |t appears,
in fact, that he was correct in his assessnent. Wth his paper work
done, he was on the track, proceeding northward in his notor car at a
time which normally would have allowed himto safely inspect the
track well ahead of the train. However the faulty condition of his
track notor car linmted the speed at which he could travel. But for
that difficulty the grievor would have reached the slip out in
advance of the train.

The Arbitrator does not share the Conpany's view of the gravity of

M. Mller's error. On the whole, however, | cannot find that the
grievor was entirely blaneless. It is not disputed that he is
responsi bl e for ensuring that his track notor car was kept in

servi ceabl e condition, and that he had prior know edge of the
difficulties which caused it to slow down on the day in question. By
his own adm ssion he was aware that the inspection of the track
shoul d be conducted in advance of the Courtenay Turn train, and to
some extent he msjudged the tine that would be required to conplete

his paperwork. In all of the circunstances the Arbitrator nust agree
with the Conpany that there was just cause for the inposition of
di scipline. | cannot conclude, however, that the period out of

service, coupled with a two year denotion was an appropriate
di sci plinary response in the circunstances.

I do not accept the subm ssion of the Union that the Conpany was not
justified under Article 18.3 in holding the grievor out of service
pendi ng the investigation. | do agree, however, that a two-year
denotion for the grievor's error of judgenent is excessive in the
circunstances. The grievor is a long service enployee, having worked
as a Track Maintenance Foreman for some 10 years prior to the

i ncident in question. It appears that for nore than four years prior
to this incident his record was wi thout any infractions concerning
the novenent of trains. |In the Arbitrator's view the grievor's
actions are better described as an error in judgenent rather than as
negl i gent or reckless msconduct. |In the circunstances a denotion of
six nonths would, in my opinion, be an anple neasure of corrective

di scipline. For the foregoing reasons the grievance is allowed in
part. The grievor shall be reinstated into his position as a Track
Mai nt enance Foreman, effective six months from February 28th, 1986,
wi th conpensation for any wages or benefits lost. | retain
jurisdiction in the event of any dispute between the parties
respecting the interpretation or inplenentation of this award.



M CHEL G PI CHER
ARBI TRATOR



