CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1688
Heard at Montreal, Wednesday, Septenber 9, 1987
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Appeal agai nst the discipline of "discharge" assessed to M. J.C
Flett, effective August 12, 1986.

BROTHERHOOD' S STATEMENT OF | SSUE:

M. J.C. Flett was discharged fromthe Conpany effective August 12,
1986, for his unprovoked physical attack on a Conpany O ficer at
approxi mately 1300 hours on July 23, 1986, at Mle 128.9, Sprague
Subdi vi si on, as per Form 780-B, dated August 12, 1986.

The Brot herhood contends that the discipline assessed M. Flett was
too severe in light of M. Flett's Iong service and clean record with

t he Conpany, and due to the fact that M. Flett had been provoked by
a Conpany Officer's use of foul and degrading | anguage to him

The Conpany di sagrees with the Brotherhood' s contention.

FOR THE BROTHERHOQOD:

(SGD.) G SCHNEI DER
Syst em Feder ati on General Chairman

There appeared on behal f of the Conpany:

J. 4 azer - Lawyer, MNbntreal

T.D. Ferens - Manager Labour Rel ations, Mntreal

M Vaill ancourt - Engi neering Coordinator, Montreal

A. Posyni ak - Program Supervi sor, W nni peg

R V. Collins - Program Supervi sor, Thunder Bay, Ont.
A. WAt son - Labour Rel ations Trai nee, Mntreal

And on behal f of the Brotherhood:

G Schnei der - System Federati on General Chairman,



W nni peg

R F. Liberty - Secretary/ Treasurer - General Chairman,
W nni peg
J.C. Flett - Gievor

AWARD OF THE ARBI TRATOR

The evidence establishes that the grievor was enpl oyed as part of a
gang performng repairs following a derailment on July 23, 1986.
Following a particularly heavy task M. Flett and a nunber of other
enpl oyees were taking a break, pursuant to their Foreman's
instructions. At that tinme the sal vage operation was under the

di rection of Program Supervisor A Posyniak, who was touring the site
wi th Program Supervisor R V. Collins, who was about to relieve him

It was then approxi mtely 1230 hours and M. Posyniak had been on
site directing operations for close to 20 hours. It is conmon ground
that when he saw M. Flett's crew sitting down he told themto go
back to work. This they did, save that M. Flett remni ned seated,
still snoking a cigarette. There is substantial conflict in the

evi dence as to what was said by M. Posyniak to M. Flett at that
point. What is not in dispute is that M. Flett stood up and struck
M. Posyniak on the left side of his face with a closed fist. The
Supervi sor was knocked down and M. Flett stood over himin an
agitated posture shouting at himnot to swear at himany nore.

M. Posyni ak denies having sworn at the grievor. M. Flett and four
ot her enpl oyees mmintain that the Supervisor did swear at him using
a nunber of four-letter words.

The Uni on accepts that the grievor's action was a serious offence.

It maintains, however, that the grievor's prior service of 13 years,
his disciplinary record which was clear at the tinme and the el enent
of provocation on the part of his Supervisor are all mtigating
factors that would justify a penalty |ess severe than discharge. The
a critical issue, therefore, is whether the grievor's actions were
provoked by M. Posyni ak

On a careful review of the evidence, the Arbitrator nust concl ude
that they were. The evidence of M. Collins, the Supervisor who was
al so present, supports the conclusion that M. Posyniak is a

rough- hewed i ndi vi dual who speaks in a loud tone of voice and directs
enpl oyees in no uncertain ternms. He also speaks in a fairly heavy
accident. At the tine in question he had been working 20 hours in a
stressful circunstance and was plainly not pleased at M. Flett's
apparent refusal to get back to work when told to do so. Supervisor
Collins, who the Arbitrator judges to be a fair w tness, and who was
standi ng i medi ately beside M. Posyniak at the tine, testified that
what ever M. Posyni ak may have said, he could well understand that
M. Flett honestly believed that his Supervisor had sworn at him
Bearing in mnd that the event took but a few seconds, within the
heat of the nonment, the Arbitrator accepts that a m sunderstandi ng of
t hat ki nd was not inprobable.

The Arbitrator does not believe that M. Posyniak attenpted to



m sl ead the hearing. On the whole, however, | aminclined to

concl ude that his manner and tone of voice in addressing M. Flett
caused the enpl oyee to believe that he was being verbally abused and
insulted. While that may not have been the Supervisor's intention
in a case such as this it is the state of nmnd of the enployee that
is of primary significance. |If he believed, in good faith, that he
was the object of an insult by his Supervisor, while that woul d not
justify physical retaliation, it would qualify his act as sonething
| ess than irrational and random violence in the face of the

enpl oyer's authority. In coming to this conclusion the Arbitrator
relies heavily on the evidence of Supervisor Collins, who was the

cl osest person present at the time of the altercation, and who
expressed his own belief that M. Flett did in fact believe he had
been verbally abused and sworn at. This is plainly confirmed by the
grievor's own words after he struck his Supervisor. | amsatisfied
that provocation, insofar as it existed in the mind of M. Flett, is
made out in the evidence.

It should be stressed, however, that the grievor's response remains a
serious infraction which nerits a substantial neasure of discipline.
In light of the fact that M. Flett's actions were provoked, and were
hi ghly uncharacteristic, with no simlar occurrences in his 13 years
prior service, and further taking into account that his disciplinary
record was without blemish at the tine, | amsatisfied that discharge
is not justified in the circunstances. For the foregoing reasons the
grievor shall be reinstated into his enploynent, wthout

conpensation, and without |oss of seniority. | remain seized of this
matter in the event of any di spute between the parties respecting the
i mpl enentation of this award.

M CHEL G PI CHER
ARBI TRATOR



