CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1696
Heard at Montreal, Tuesday, October 13, 1987
Concer ni ng
CANADI AN NATI ONAL RAI LWAY
And

THE BROTHERHOCD OF LOCOMOTI VE ENG NEERS

DI SPUTE;

Appeal of discipline assessed the record of Loconotive Engi neer E. G
Schi estel of Ednonton, Alberta, May 4, 1985.

JO NT STATEMENT OF | SSUE:

Loconoti ve Engineer E. G Schiestel's record was assessed 30 denerit
mar ks effective May 4, 1985.

For the violation of Rule Nunmber 292 of the Uniform
Code of Operating Rules (Revision 1962) at Signal 61N
on the North Main Track at Union Junction, Edson East
Subdi vi si on, on May 4, 1985, w th Engi ne 5330.

The Brot herhood has appeal ed the discipline on the grounds that the
Conpany vi ol at ed paragraph 86.1 of Article 86 of Agreenent 1.2, as
Loconpoti ve Engi neer Schiestel was not advised in witing of the

di sci pline assessed within the 20 day time limt. The discipline
assessed should, therefore, be removed from Loconotive Engi neer

Schi estel's record.

The Conpany has declined the appeal

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD) P. SEAGRIS (SGD) D. C. FRALEIGH
GENERAL CHAI RVAN ASS| STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

D. C. St. Cyr - System Labour Rel ations O ficer, Mntrea

J. Hnati uk - Manager Labour Rel ations, Mntrea

M Dar by - Transportation Co-Ordinator, Mntrea

B. Ballingall - Regi onal Labour Relations O ficer, Ednonton

L. F. Caron - Regi onal Labour Relations O fcer, Mntrea



And on behal f of the Brotherhood:

P. Seagris - General Chairman, BLE

AWARD OF THE ARBI TRATOR

It is conmon ground that the grievor received witten notification of
his discipline 21 days after the investigation conducted by the
Conpany under article 86.1. It provides as foll ows:

86. 1 A Loconotive Engineer will not be disciplined or
di sm ssed wi thout having had a fair and inpartia
hearing and his responsibility established and shall be
advised in witing of the decision within 20 days from
the date the investigation is held, except as otherw se
nmutual |y agreed.
(enphasi s added)

The Union submits that the Conpany's failure to notify the grievor
within the 20 days, in witing, vitiates the discipline inposed.

The effect of tine limts in collective agreenents has the been the
subj ect of nuch arbitral litigation. The general principle is that
when a tinme limt established in a collective agreenment is, expressly
or inpliedly, mandatory, a failure to meet the tine limt will void
the action taken. Where, however, tinme limts are inserted only as a
general direction to the parties, and are said to be "directory"
rather than "mandatory", failure to adhere to themmay not result in
any prejudice or adverse consequences. Typically, the collective
agreenent may contain a nunber of time limts, and whether a given
limt is intended to be mandatory nust depend on the | anguage and the
context of the collective agreenent. (See, Brown and Beatty,
Canadi an Labour Arbitration, 2nd ed., (Aurora, 1984) pp. 95-98)

In considering the nmeaning of Article 86.1 of the instant Agreenent,
it is significant to note that it stands in stark contrast to other
provi sions of the contract which set out tine lints. For exanple,
Article 91, which governs the grievance procedure, establishes fixed
limts for the progressing of grievances by the Union and, in sone
cases, the tinme during which the response of the Conpany mnust be
made. The Article is very specific about the consequences of failing
to abide by those tinme linits, as evidenced by the follow ng
provi si ons:

91. 4 Any grievance not progressed by the Union within the
prescribed tinme limts shall be considered settled on
the basis of the |last decision and shall not be subject
to further appeal. The settlenment of a grievance on
this basis will not constitute a precedent or waiver of
the contention of the Union in that case or in respect
of other similar clainmns.



Where a decision is not rendered by the appropriate
of ficer of the Conmpany within the prescribed tine
limts, the grievance may, except as provided in
paragraph 91.5, be progressed to the next step in the
gri evance procedure.

91.5 In the application of paragraph 91.1 of the Article to
a grievance concerning an alleged violation which
i nvolves a disputed tinme claim if a decision is not
rendered by the appropriate officer of the Conpany
within the time limts specified, such tinme clains will
be paid. Paynent of time clains in such circunstances
will not constitute a precedent or waiver of the
contentions of the Conpany in that case or in respect
of other similar clainmns.

As the above provisions indicate, the parties have intended that the
failure to abide by the time limts set out in the grievance
procedure will bring about a finality in the disposition of the
matter. In this context, it is fair to conclude that where they

i nt ended such consequences, the parties chose to articulate them
specifically.

In contrast, Article 86.1 is devoid of any provision suggesting that
a failure to strictly conply with the time limt established therein
must vitiate the discipline. Mreover, froma practical standpoint,
that is understandable. There may well be circunstances,

particul arly when an enpl oyee subject to discipline is retained in
service, when it is difficult or inpossible for the Conpany to serve
himor her personally with a witten conmunication. That is what
transpired in the instant case, as the grievor was on the road in the
service of the Conpany on the 20th day followi ng his investigation.
In the arbitrator's view it would require clear and specific |anguage
to conclude that in this context the parties intended a strict
application of the time limts, failing which the Conpany woul d
forfeit its ability inmpose discipline for m sconduct, however

serious. Mreover, although this aspect of the case was not argued,
the Arbitrator would seriously doubt that the Union could refuse to
agree to an extension of the tinme limts for other than reasonabl e
and defensible notives. It is at |east arguable that that nuch may
be inmplied fromthe terns of article 86.1. There is no suggestion
here of laxity or an abuse of the process by the Conpany, operating
to the prejudice of the grievor.

For the foregoing reasons the arbitrator is satisfied that Article
86.1 establishes a directory, and not a mandatory time linmt. (See
also CR O A Case No. 1222 and C.R O A CASE No. 1473) The
grievance is therefore dism ssed.



M CHEL G PI CHER
ARBI TRATOR



