CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1704
Heard at Montreal, Thursday 15 October 1987
Concer ni ng
CANADI AN PACI FI C LI M TED
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

The assessnent of 30 denerit marks against the record of Trainman S.
D. Keal, Mose Jaw for - "conduct unbeconi ng an operating enpl oyee in
train service, Mose Jaw, Saskatchewan, July 19, 1986."

JO NT STATEMENT OF | SSUE:

M. S. D. Keal was required to appear at Provincial Court on July 30,
1986 as a result of a charge by the Crown of possession of a
controll ed substance, to wit, hashish. Proceedings on this charge
have been stayed. This matter was investigated by the Conpany

foll owi ng which M. Keal was assessed the discipline noted in the

Di sput e.

The Uni on contends that the Conpany had no right to prejudice the
case and assume M. Keal's guilt. The Union further contends that
t he Conpany has not denpnstrated the validity that such a charge
al one can be construed as conduct unbecom ng an enpl oyee.
Accordingly, the Union requests the renoval of the discipline
assessed.

The Conpany contends that the evidence adduced at its investigation
warrants the discipline assessed.

FOR THE COVPANY: FOR THE UNI ON
(SGD) E. S. CAVANAUGH (SGD) ROBERT NAVET
General Manager for: General Chairnman

Operation and Mi nt enance

There appeared for the Conpany:

- G W MBurney - Assistant Supervisor, Labour
Rel ati ons, W nni peg

- B. P. Scott - Labour Rel ations Oficer,
Mont r ea

- D A Lypka - Supervisor, Labour Relations

W nni peg



There appeared for the Union:

- W M Jessop - General Chairman, Calgary
- lan Robb - Local Chairman, Thunder Bay
- Robert D. Nault - Vice-General Chairnman, Kenora

AWARD OF THE ARBI TRATOR

The material establishes that Trai nnan Keal was charged with the
possessi on of hashish while off duty. The alleged possession was
some two hours prior to his acceptance of a call to work at 0115 on
July 20, 1986. The crimnal charges against himwere eventually
stayed by the Court, apparently because of undue delay in bringing
the matter on for trial, contrary to the Canadian Charter of Rights.

Trai nman Keal refused to answer any of the questions put to him
during the Conpany's investigation concerning his alleged drug
possessi on, or whether he was involved in the use of drugs. On July
25, 1986, he further refused to conply with the Conpany's request
that he undergo a drug screening test.

The seriousness of drug related activities as they may inpact on the
safety of the Conpany's operation has been canvassed in CROA 1703.
Whi |l e the presunption of innocence may have its place in a crimna
prosecution, when objective circunstances indicate the |ikelihood
that an enpl oyee uses drugs or is drug dependent, an enployer in the
position of a railroad, with high obligations of safety towards its
enpl oyees and the public, is entitled to a full and satisfactory

expl anation fromthe enployee, particularly one who works in a safety
sensitive job.

In the instant case, the Conpany was faced with an enployee in the
runni ng trades who was charged with the possession of a prohibited
drug two hours prior to going on duty, and who refused to answer any
guestions respecting whet her he was involved in drug use. He also
refused to submit to a drug test. |In the circunstances, the Conpany
was justified in drawi ng adverse inferences about the enpl oyee's

i nvol venment with drugs in circunstances that could seriously affect
hi s work performance.

| am satisfied that the Conpany had grounds to discipline the grievor
and that, given the enployee's refusal to co-operate, the inposition
of thirty denmerits was within the appropriate range of penalty. For
these reasons, the grievance nust be di sm ssed.
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ARBI TRATOR



