CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1706
Heard at Montreal, Thursday, October 15, 1987
Concer ni ng
CANADI AN NATI ONAL RAI LWAY
And

UNI TED TRANSPORTATI ON UNI ON
Dl SPUTE:
Claimof Yard Foreman B. A. Shaw of Kam oops, B. C. for 49 hours at
Yard Foreman rates of pay.
JO NT STATEMENT OF | SSUE:
Yard Foreman Shaw appeared for an investigation conducted at
Kam oops, B. C. on March 8, 11, 12, 13 and 14, 1985. On March 12,
1985, the Conpany advised M. Shaw he was being held out of service
pendi ng conpl etion of the investigation.
The Uni on contends that the Conmpany held Yard Foreman Shaw out of
service for a period |longer than what is stipulated in Article 117.1,

Agreement 4. 3.

The Conpany has declined paynment of the claim

FOR THE UNI ON: FOR THE COVPANY:
(SG) L. H OLSON (SG) D. C. FRALEIGH
General Chai r man Assi stant Vi ce-President

Labour Rel ations

There appeared for the Union:

L. H d son - General Chairman

J. W Arnstrong - Vice-General Chairmn
W G Scarrow - General Chairman

B. A. Shaw - Gievor

And for the Conpany:

L. Harns - System Labour Rel ations Oficer,
Mont r eal
J. Hnati uk - Manager Labour Rel ations,

Mont r eal



D. C St. Cyr - System Labour Relations O ficer,

Mont r ea

B. Ballingall - Regional Labour Relations Oficer,
Ednont on

L. E Merryfield - Trai nmaster, Kaml oops

J. R DeNeef - General Yardmaster, Kam oops

M C. Dar by - Transportation Co-Ordinator
Mont r ea

AWARD OF THE ARBI TRATOR

Yard Foreman Shaw attended an i nvestigation conducted at Kaml oops
B.C. on March 8, 11, 12, 13 and 14, 1985. On March 12, because of
its belief that his conduct in the proceedi ngs was abusive and
dilatory, the Conpany advi sed himthat he was being held out of
service for the balance of the investigation. He was returned to
service on March 19th. The Union submits that if the discipline

i nposed on the grievor is successfully grieved he is entitled to al
time lost. In the alternative, should he not succeed in his
grievance, it asserts that the Conpany could hold himout of service
for no nore than three days, according to the terns of the Collective
Agreenent. As the decision in CR O A 1705 discloses, M. Shaw s
gri evance was not successful, and the issue therefore becones whet her
the alternative position of the Union is correct.

The foll owing provisions of the Collective Agreenent are pertinent to
the dispute

117.1 No enpl oyee will be disciplined or disn ssed
until the charges agai nst hi mhave been investi gated;
the investigation to be presided over by the man's
superior officer. He may, however, be held off for

i nvestigation not exceeding 3 days, and will be
properly notified, in witing and at |east 48 hours in
advance, of the charges against him

117.7 Enpl oyees will not be held out of service pending
renderi ng of decision except in cases of disnissable
of f ences.

In the instant case it is not suggested that the grievor was being

i nvestigated for a dism ssable offence. Article 117.7 has no
application therefore. Article 117.1 is specific in its designation
of the period of time during which an enpl oyee nay be held off work
for investigation. That tine is described as "not exceeding three
days,". In the instant case the tinme during which M. Shaw was held
out of service clearly exceeds the three days, and part of it spanned
a period of days after the investigation was concluded, even though
he was not subject to a Conpany decision in respect of a dismissable
of f ence.

In the circunmstances the Arbitrator can see no justification in the
| anguage of the Collective Agreenent for the course of action taken
by the Conpany. W thout comenting on the manner in which the



i nvestigation was conducted, it was at all tinmes open to the Conpany
to term nate the investigation if it believed that the grievor was
abusing its process, drawi ng such negative inferences as it believed
m ght be supported by an objective view of his conduct. It mght

al so have continued the investigation beyond the three days,
conpensating the grievor for his time, but inposing a disciplinary
sanction in the formof denerits if it could establish that the
grievor was attenpting to sabotage a Conpany investigation. There
are, in other words, means by which the Conmpany could protect itself
agai nst genui ne abuse.

Having regard to the specific |anguage of Article 117 of the

Col l ective Agreenent, the Arbitrator cannot conclude that it was open
to the Conpany to hold the grievor out of service for any nore than
three days of the period of the investigation. Consequently, the
Union's claimfor conpensation for March 16, 17 and 18, nmde on
behal f of the grievor, nmust be allowed.

The grievance is allowed, in part, accordingly. The grievor shall be
conpensated in full in respect of his claimfor paynent for March 16,
17 and 18. In so concluding The Arbitrator acknow edges that M.
Shaw was deprived of the opportunity to make hinself available to
work overtime on the 16th and 17th, which were his regularly
schedul ed rest days. | retain jurisdiction in the event of any

di spute between the parties respecting the interpretation or

i mpl enmentation of this award.

M CHEL G PI CHER
ARBI TRATOR



