CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1714
Heard at Montreal, Wednesday, 11 Novenber 1987
Concer ni ng
CANADI AN NATI ONAL RAI LWAYS
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE
DI SPUTE:

Claimfor wages on behalf of Extra Gang Labourer J. Marcotte between
January 3, 1986 and January 14, 1986.

BROTHERHOOD' S STATEMENT OF | SSUE:

Extra Gang Labourer J. Marcotte was laid off fromExtra Gang No. 110
effective Septenber 3, 1985. At that time M. R Manke, an Extra
Gang Labourer junior to M. Marcotte, was working at Acheson,

Al berta. The junior enployee, M. R Mnke, had been laid off on
Decenber 31, 1985 and was recalled to work on January 3, 1986.

The Brot herhood contends that the Conpany violated Article 5.4 of
Agreenment 10.13.

The Conpany di sagrees with the Brotherhood' s contention.

FOR THE BROTHERHOOD:
(SGD) G SCHNEI DER

Syst em Federati on
General Chairman

There appeared on behal f of the Conpany:

T. D. Ferens - Manager Labour Rel ations, Mntreal

J. G azer - Counsel, Montreal

G Bl undell - System Labour Rel ations Oficer,
Mont r eal

M Vaill ancourt - Engi neering Co-ordinator, Mntreal

R. Gregory - System Engi neer Production, Mntreal

A. Watson - Labour Rel ations Trai nee, Mntreal

And on behal f of the Brotherhood:



M Cottheil - Assistant to Vice-President, Otawa
G Schnei der - System Federati on General Chairman,
W nni peg

AWARD OF THE ARBI TRATOR

It does not appear disputed that at the time of his lay-off M.
Marcotte was not forced to elect to exercise his seniority rights.
He was, rather, allowed to take the |ay-off.

As a laid-off enployee he was entitled to be recalled to work
pursuant to the terns of Article 5.4 of the Collective Agreenent
whi ch provides as foll ows:

5.4 Lai d off enpl oyees shall be recalled to service in
order of seniority when staff is increased or when
vacanci es occur.

On January 3, 1986 the grievor clainmed the right to displace a junior
enpl oyee, M. R E. Manke, an extra-gang | abourer then working at
Acheson. The Conpany does not appear to have disputed the ultinmate
right of the grievor to displace M. Manke. |ndeed, on January 10,
1986 it called himto fill that position, which he did, effective
January 14, 1986. The Conpany, however, nmintains that the grievor
was not entitled to displace M. Manke between January 3 and January
10 because, inits view, M. Marcotte was then on schedul ed annua
vacation. The Conpany's position is based on the provisions of
Article 25.15 of the Collective Agreenent which provides as foll ows:

25.15 An enpl oyee who is laid off shall be paid for any
vacation due himat the beginning of the current cal endar
year and not previously taken, and if not subsequently
recalled to service during such year shall, upon application
be allowed pay in lieu of any vacation due himat the

begi nning of the follow ng cal endar year

(enphasi s added)

The material establishes that for internal adm nistrative and
recordi ng reasons the Conpany cl assifies |aid-off seasonal enployees
as being on vacation for whatever nunber of days in January of the
foll owing year coincide with their vacation entitlement. Wiile it
may be within the prerogative of the Conpany to administer its
records in that fashion, it is clear that any "vacation" taken in
that context is a fiction. There is no suggestion that the grievor
el ected to take vacation during that period, nor was argunent
addressed to the Company's right to require himto do so. The better
Vi ew appears to be that, pursuant to Article 25.15, the grievor was
in a position to receive accrued vacation pay in |lieu of vacation, as
opposed to actual vacation, at the beginning of the cal endar year

In these circunstances the Conpany cannot claimthat, in any rea
sense, the grievor was not entitled to wages for the period between
January 3 and January 10 because he was on vacation. The nobnies he
received for that period are clearly pay in lieu of vacation

relating entirely to work perforned in the previous year. His
entitlenent to that pay cannot prejudice his separate right to pronpt
recall under Article 5.4 of the Collective Agreenent.



For these reasons the grievance nmust be allowed. The grievor shall
t herefore be conpensated for all nonies lost in respect to the
Conpany's failure to recall himto work fromand after January 3,
1986. | remnin seized of this matter in the event of any dispute
between the parties respecting the quantum of conpensati on.

M CHEL G PI CHER
ARBI TRATOR



