CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
SUPPLEMENTARY AWARD TO
CASE NO. 1720
Heard at Montreal, Thursday 10 March 1988
Concer ni ng
CANADI AN NATI ONAL RAI LVWAY
And

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

There appeared on behal f of the Conpany:

L. A. Harms - Labour Relations Oficer, Mntrea
J. R Hnatiuk - Manager Labour Rel ations, Montrea

And on behal f of the Brotherhood:

P. Seagris - General Chairman, W nnipeg
G Hall - General Chairman, Quebec

SUPPLEMENTARY AWARD OF THE ARBI TRATOR

In the original award the Arbitrator all owed the grievance
reinstated the grievor with conpensation for all wages and benefits
lost, retaining jurisdiction in the event of any dispute between the
parties. A dispute has arisen with respect to the conputation of
conpensati on.

The Conpany asserts that the grievor is to be conpensated pursuant to
the terms of Article 86.6 of the Collective Agreenment which provides
as follows:

86. 8 An appeal against discipline assessed may be nmade in
accordance with the Gievance Procedure. Should
di sci -pline be cancelled, a |oconotive engi neer who has
lost time shall be paid 100 miles for each consecutive 24
hours at m ni mum through freight rates for tine |ost,
| ess any anmpunt earned in other enploynent.

(Refer letter 20 July 1967 - Held Of for Investigation -
Addendum No. 4.)

The Brot herhood maintains that the foregoing provision applies only
with respect to wages |ost by an enpl oyee by virtue of the tinme he or



she may be held out of service to participate in an investiga-tion
It submits that the cancellation of discipline described within the
Article refers only to a decision by the Conmpany following the

i nvestigation, and not to a reversal of the outcone at a |ater date
by the award of a board of arbitration. |In the Brother-hood' s view
this Ofice is unconstrained by any provision of the Collective
Agreenent in awardi ng conpensati on

The Conpany argues that Article 86.8 was intended to apply as an
agreed forrmula for the conpensation of an enpl oyee whose di sci-pline
is reversed by an award of this Ofice. |In this regard it points to
C.R O A Case No. 575, and in particular the Supplenmentary Award of
the Arbitrator with respect to the anobunt of conpensati on payable in
that case. That decision, which issued under Coll ective Agreenent
1.1, and not the instant agreenent, applied Article 88.10 of that
agreenent whi ch provided:

88.10 An appeal may be nade in accordance with the Gievance
Procedure. Should discipline after appeal be found to be
unjust, resulting in cancellation of such discipline, a
| oconotive engineer losing tinme shall be paid for tine
| ost 100 nmiles for each consecutive 24 hours at mni num
through freight rate, | ess any anmount earned in other
enpl oynment .

The Conpany submits that the intention of Article 88.10 in Agreenent
1.1 which governs the Eastern Lines is the same as Article 86.8 in
Agreenment 1.2, the Collective Agreement for the Prairie and Mountain
Regi ons.

The Arbitrator is satisfied that the position of the Conpany nust be
sustained. In ny view that conclusion is apparent fromthe | anguage
of Article 86.8 itself. It is not disputed that, as a genera

matter, enployees who are the subject of discipline have a right to
be present, and al nost invariably are present, during the

i nvestigation hearings for which they are held out of service. It is
not ewort hy, however, that the | anguage of Article 86.8 is franed in
terms that provide conpensation to the enpl oyee " | ess any ampunt
earned in other enploynment.” 1In the Arbitrator's view the foregoing
provision reflects the contenplation of the parties that an enpl oyee
may hol d other enploynent during the period of tinme for which
conpensation is to be assessed. An enployee could not, generally,
earn wages in other enploynent while he or she is in attendance at a
di sci plinary investigation. That conclusion |eads ne to the nore
conmpel ling inference that Article 86.8 was not intended to be limted
inits application, as the Brotherhood contends, to conpensation for
days hel d out of service during investigation. On the contrary, | am
satisfied that it is intended to provide an agreed forrmula for the
conput ati on of conpensation for an enpl oyee in the circunstances of
Engi neer Prineau, whose discipline was reversed and who was ordered
to be conpensated for wages |lost as a result of an award of this

O fice. Engineer Primeau is therefore to be conpensated on the

basis of the fornmula advanced by the Conpany.

The matter is remitted to the parties with the foregoing direction
and | continue to retain jurisdiction.
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