CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1734
Heard at Montreal, Thursday Decenber 10, 1987
Concer ni ng
CANADI AN NATI ONAL RAI LWAY
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Di sm ssal of Extra Gang Labourer R A. Wafer account violation of
Rule "G'.

JO NT STATEMENT OF | SSUE:
Foll owi ng an investigation M. Wafer was di scharged fromthe
Conpany's service effective 1 August 1986 account violation of Rule

"G' of CN Safety Rules Form 7355E.

The Brotherhood contends that the Conpany violated Articles 18.2(d),
18.2(e) and 18.2(g) of Agreenment 10.1.

The Brotherhood al so contends that the discipline was unjust and too
severe in light of the circunstances.

The Conpany di sagrees with the Brotherhood' s contentions.

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SGD) G. SCHNEI DER (SGD) J. P. GREEN

Syst em Federati on for: Assistant Vice-President
General Chairman Labour Rel ati ons

There appeared on behal f of the Conpany:

J. dazer - Counsel, Montreal

T. D. Ferens - Manager Labour Rel ations, Montreal

G C. Blundell - System Labour Rel ations Oficer,
Mont r eal

G Masciarelli - Roadmast er, Jasper

S. Fol desi - First Aid Attendant, Kaml oops

A. Watson - Labour Rel ations Trai nee, Mntreal

And on behal f of the Union:



M Cottheil - Assistant to the President, Otawa
G Schnei der - Federation General Chairnman, W nnipeg
R. S. Dawson - Federation General Chairman, W nnipeg

AWARD OF THE ARBI TRATOR

The essential facts of this case are described in C R O A
1733. It appears beyond dispute that M. Weafer violated Rule G both
by returning to the Conpany's canp in an inebriated state, rendering
himsel f unfit for duty, and continuing to consunme al cohol in the form
of beer through the better part of the night in the bunk car and
el sewhere on Conpany prem ses. He was disruptive, insubordinate and
pl ainly deserving of a serious neasure of discipline.

Regrettably, however, the material discloses what the
Arbitrator can only describe as a serious violation of M. Wafer's
rights under Article 18.2(d) of the Collective Agreenent. During the
course of the investigation into M. Wafer's conduct, conducted by
Program Supervi sor G no Masciarelli in Ednonton on August 8, 1986,

M. Masciarelli had in his possession a statement obtained from

anot her enpl oyee involved in the sanme incident, M. L.L. Finnigan.
That statenent was obtained the day previous, and neither M. Wafer
nor his Union representative had a copy of it. During the course of
M. Weafer's investigation M. Scott Dawson, Federation Genera

Chai rman, who was acting as the grievor's Union representative,
observed M. Masciarelli, on nore than one occasion, referring to the
statenment of M. Finnigan while fornulating questions for the
grievor. Wen M. Dawson asked to have a copy of the Finnigan
statement M. Masciarelli denied his request, asserting that it was
not evidence being used in respect of M. Wafer's case.

Article 18.2(d) of the Collective Agreenent provides as
foll ows:

Where an enpl oyee so wi shes an accredited
representative may appear with himat the
hearing. Prior to the conmencenent of the
hearing, the enployee will be provided with a
copy of all the witten evidence as well as
any oral evidence which has been recorded and
whi ch has a bearing on his involvenent. The
enpl oyee and his accredited representative
wi Il have the right to hear all of the
evi dence subnmitted and will be given an
opportunity through the presiding officer to
ask questions of the wi tnesses (including
Conpany officers where necessary) whose
evi dence nay have a bearing on his
i nvol venent. The questions and the answers
will be recorded and the enployee and his
accredited representative will be furnished
with a copy of the statenent.

(enphasi s added)



In the Arbitrator's view this case raises issues fundamenta
to the integrity of the process of expedited hearings that is vita
to the operation of the Canadi an Railway O fice of Arbitration. By
| ong established practice, this Ofice relies on witten briefs,
including the transcript of investigations conducted by the Conpany
the content of which forms the basis of the decision to assess
di sci pli ne agai nst an enployee. |If the credibility of the expedited
hearing process in this Ofice is to be preserved both the parties
and the Arbitrator nmust be able to rely, without qualification, on a
fair adherence to the mnimal procedural requirenments which the
parti es have placed into the Collective Agreenent to facilitate the
gri evance and arbitration process in discipline cases. Needless to
say, irregularities at the investigation stage, particularly those
whi ch depart fromthe standard of full and fair disclosure reflected
in Article 18.2(d) have the inevitable effect of undermning the
integrity of the entire grievance and arbitration process so vital to
the interests of both parties.

Docunmentary material being used by a Conpany officer
conducting an investigation is, prim facie, "oral evidence which has
been recorded and which has a bearing on the involvenent” of the
enpl oyee being investigated. Fairness nust be seen to be done, in
the nost objective sense. It is sinply not enough for the
i nvestigating officer to read such material while not disclosing its
contents to the Union representative saying, "Trust nme, this is not
evi dence on which the Conpany relies.” |If Article 18.2(d) is to have
any nmeaning, it nust be presunmed that recorded statenments of other
enpl oyees being referred to during the course of a grievor's
i nvestigation are viewed by the investigating officer as pertinent to
the inquiry, and nust be disclosed forthwith. G ven the critica
reliance of this Ofice on docunentary evidence, including the result
of such investigations, that approach nust be seen as clearly
unacceptable. It is plainly inconsistent with the intention of an
Article such as 18.2(d) of the Collective Agreenent.

On a review of the material before me | am constrained to
concl ude that the Conpany's officer erred grievously by refusing to
provide to the Union representative a copy of the enpl oyee's
st at ement which he hinmself was using during the course of the
grievor's investigation. It is well established that a deficiency of
that kind in the investigatory process renders null and void any
di sci pline which issues fromit (see C.R O A 1475).

For these reasons the grievance nust be allowed. M. Wafer
shall be reinstated in his enploynent with full conpensation for al
wages and benefits lost, and without |oss of seniority. | retain
jurisdiction in the event of any dispute regarding the interpretation
or inplementation of this award.

M CHEL G PI CHER
ARBI TRATOR



