CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1736
Heard at Montreal, Tuesday 12 January 1988
Concer ni ng
CANADI AN PACI FI C LI M TED
And
BROTHERHOOD OF RAI LWAY, AIRLINE &
STEAMSHI P CLERKS, FREI GHT HANDLERS
EXPRESS AND STATI ON EMPLOYEES
Dl SPUTE:
The propriety of the abolishment of position “Train Machine Clerk 3'
effective March 15, 1987.
JO NT STATEMENT OF | SSUE
The Conpany issued a bulletin on March 12, 1987, advising the
position of train Machine Clerk 3 would be abolished, effective March
15, 1987.
M. Kevin Brown comrenced vacation March 3, 1987 and did not becone
aware his position was abolished, until March 16, 1987, the day he

was to return for duty.

The Uni on contends, the Conpany violated Articles 25.6 and 25.7 of
the Coll ective Agreenent.

The Conpany contends the 4 day notice of job abolishnment was proper
according to the directives in Article 25.6 and 25.7.

FOR THE COVPANY: FOR THE BROTHERHOOD:

(SGD) J. A LINN (SGD) J. MANCHI P

General Manager for: D. J. Bujold General Chairman

Operation & Maintenance Board of Adjustnent No. 14
East

There appeared on behal f of the Conpany:

M K. Couse Assi stant Supervi sor Labour Rel ations,
Toronto
P. E. Tinpson Labour Relations Officer, Mntrea



And on behal f of the Brotherhood:

J. Manchip Vi ce- Ceneral Chairman, GST, Toronto
J.H Germain General Chai rman, Montrea

G B. Conzal es Local, Chairman, Toronto

C. Pinard Vi ce- General Chairman, Mntrea

AWARD OF THE ARBI TRATOR

The grievance alleges a violation of Article 25.6 of the Collective
Agreerment which provides as follows:

25.6 Not | ess than four working days' advance notice shall be
given to regularly assigned enpl oyees when the positions
they are holding are not required by the Conpany, except
in the event of a strike or work stoppage by enpl oyees
in the railway industry, in which case a shorter notice
may be given. As nmuch advance notice as possi bl e shal
be given to unassi gned enpl oyees. Notice of all staff

reductions will be furnished to the appropriate Loca
Chai rman concurrent with such notice being issued to
enpl oyees.

The grievor, M. K W Brown, was on annual vacation when his position
was abolished. Wile the Conpany attenpted to contact himon a
nunber of occasions by tel ephone to | et himknow that his position
was abolished effective March 15, 1987, it did not reach himunti
March 16th, the day he was scheduled to return to duty. He then
exercised his seniority rights to secure another position which
according to the Union, caused himto |ose a day's work. The Uni on
mai ntai ns that the Conpany was obligated to give the grievor actua
notice of not |less than four working days in advance of abolishnent
of his job, and seeks a declaration to that effect as well as an
order for the conpensation of the grievor for one day's |ost wages
and benefits.

The Col | ective Agreenent specifically addresses the circunstance of
an enpl oyee's |ayoff being comunicated to himor her during a | eave
of absence, including a vacation. Article 25.7 is as follows:

25.7 Advance notice under Clause 25.6 may be served at any
time, such as when an enployee is on vacation, on |eave
of absence, absent account illness as well as when an
enpl oyee is working at his position.

Article 25.2 further provides that an enpl oyee who is absent on | eave
when his or her position is abolished may exercise seniority within
ten cal endar days of the expiry of the |eave.

The purpose of the notice provision in Article 25.6 is relatively
clear. The sooner an enployee is aware of his or her inpending

| ayoff, the sooner he or she may effectively use accrued seniority
rights to secure another bargaining unit position. Any delay in that
process can nean a | oss of gainful working time to the enpl oyee.
Accordingly, Article 25.2 gives the enployee who is at work at the
time of the abolishment of his or her job five cal endar days to



notify the Conpany of the job he or she chooses to bunp into, with a
further five days in which to move into the chosen position

In the Arbitrator's view the fundanental purpose of Article 25.6 is
to provide protection to the enpl oyee. On the other hand, the
Conpany is disadvantaged if it cannot effectively give notice of

| ayoff to an enployee who is on a | eave of absence. |Its interest is,
therefore, protected by Article 25.7, which expressly contenpl ates
that notice under Article 25.6 may be served when an enpl oyee is on
vacation. In the Arbitrator's view, however, the protection so
afforded to the Conpany should not be construed as abrogating the
right of the enployee to a m nunum of four working days' advance
notice of his or her layoff, as provided in Article 25.6 of the

Col l ective Agreenent. It should not be presuned that the parties

i ntended that an enpl oyee on a | eave of absence, whether for
vacation, illness or any other reason, should be at a di sadvantage as
conpared with other enployees with respect to the recei pt of notice
of a layoff and the consequent exercise of seniority rights.

The Conpany asserts that the posting of the notice of |ayoff at the
work place, as did occur in the instant case, is in any event
sufficient conpliance with the requirenents of Article 25.6. Wth
that interpretation | cannot agree. Firstly, the |language of Article
25.6 is, on its face, mandatory, as reflected both in the use of the
word "shall" and the overall inperative tone of the provision which
precisely delineates the notice period. Secondly, the notice in
qguestion nust, on the | anguage of the pertinent provisions, be
construed as personal to the enployee, and not a general notice to
all enployees or their bargaining agent. 1In this regard it is
significant that reference to the collateral notification of the
Union's local chairman is separately described, while the nore
general provision contenplates notice being given directly to

enpl oyees. |In the Arbitrator's viewit is also significant that
Article 25.7 refers to notice being "served" at any tine. The norma
meani ng of service is a direct personal conmunication, whether
verbally or in witing. Service is normally established as a
condition precedent to the specific event that is the subject of the
noti ce being served. VWhile the law or private agreements can meke
provi sion for deened service, as for exanple where comrunication by
regi stered mail or regular pre-posted mail is specifically stated to
constitute the service of notice for the purposes of a statute or of
a collective agreenent, such a provision nust be specifically
articulated, and cannot nornmally be inplied. There is no such
provision within the instant Collective Agreenent.

On a plain reading of the | anguage of the agreenent, Article 25.7
gives the Conpany the ability to serve notice on an enpl oyee at any
time in respect of his or her inpending layoff. That is subject, of
course, to the overriding four day notice period appearing in Article
25.6. Wiile Article 25.7 qualifies 25.6, it does not nmodify or anend
the mandatory notice period provided therein. That is
under st andabl e, since it is the Conpany, and not the enpl oyee, that
is in the better position to nmake appropriate advance arrangenents in
respect of notification of an inpending |ayoff. G ven the mandatory
| anguage of Article 25.6 and the limted qualifications of Article
25.7, where the Conpany fails to nake adequate plans in advance for

t he conmuni cation of an inpending lay off, or even when it finds



itself unable to give such notification for reasons beyond its
control, the right of the enployee to no |l ess than four days' actua
notice continues without limtation. Wile the deliberate attenpt of
an enployee to frustrate the Conpany's efforts at notification m ght
give rise to an exception, there is no suggestion of such conduct in
the instant case.

For the foregoing reasons the grievance nust be allowed. The
Arbitrator finds and declares that the grievor, M. Kevin Brown, was
deni ed advance notice of the abolishnment of his job pursuant to the
Company bulletin of March 12, 1987, contrary to Article 25.6 of the
Col l ective Agreenment. He shall, therefore, be conpensated forthwith
for one day's wages and benefits lost. | retain jurisdiction in the
event of any dispute between the parties in respect of the
interpretation or inplenentation of this award.

(SGD) M CHEL G PI CHER
ARBI TRATOR



