CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1746
Heard at Montreal, Thursday 14 January 1988
Concer ni ng
CANADI AN PACI FI C LI M TED
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

M. A R Riggins, Machine Operator, was dism ssed for failure to
ensure the North Main track switch was restored and spiked in nornal
position after being used by Burro Crane, Decenmber 2, 1986, at Mle
45. 6 Al dersyde Subdivision. Extensive danmage was caused by train
entering back track and colliding with equipnment.

JO NT STATEMENT OF | SSUE

The Uni on contends that:

1. The Conpany viol ated Sections 18.1 and 18.2 of Wage Agreenent
41.

2. M. AR Riggins be reinstated without any loss in tota
conpensati on or benefits he could have earned since Decenber 3,
1986.

The Conpany denies the Union's contention and declines paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD) M L. McINNES (SGD) J. M WHITE
Syst em Federati on General Manager
General Chairman Operation & Maintenance, West

There appeared on behalf of the Conpany:

J.J. Robson Assi stant Supervisor, Labour Rel ations,
Vancouver

L.J. Guenther Assi stant Supervi sor, Labour Rel ations,
W nni peg

R. A. Col quhoun Labour Rel ations O ficer, Mntrea

J. W McCol gan Labour Rel ations O ficer, Mntrea

And on behal f of the Brotherhood:



M Gottheil Assistant to Vice-President, Otawa
M L. MG nnes System Federati on Chairman, Otawa
J. Rioulx Observer, Otawa

AWARD OF THE ARBI TRATOR

It is not disputed that the north main track switch was not properly
lined, |ocked and spiked after the grievor's crane had passed through
it to be stored on the back track. The material establishes that it
was not the grievor, but Leading Track M ntainer R K. Turner who
lined the switch to permit his entry into the storage track. M.
Turner then failed to Iine, |ock and spike the switch, in consequence
of which the subsequent collision occurred. His actions plainly
violated U C.O R Rule 104 which provides, in part, as foll ows:

104 ...

Switches nust at all times be secured. Main track switches
must be lined and | ocked for main track when not in use.
Yard switches that are equi pped with |ocks nust be |ined and
| ocked for nornmal position after having been used.

A main track switch nmust not be |left open unless in charge of
a nmenber of the crew or a switchtender.

Mai nt enance of WAy Rul es and Instructions Form 568, Rule 12 also
provi des:

12. Al main track switches, except those under control of
swi tchtenders, must be | ocked and other sw tches secured
when not in use. |Immediately upon closing and | ocking a
mai n track switch the enpl oyee doing so nust test the
lock to see that it is secured, examine the closed switch
point to be sure that it fits properly and observe the
target or light to know that the switch is properly
l'ined.

St andard Practice Circulars Form 3806, No. 6, Clause 7(e) reads:

(e) Wen on-track machi nes are stored on sidings or yard
tracks, the switches nust be spiked and the machi ne
cl osest to the switch nust be chained and | ocked to the
rail, as well as bl ocked.

It also appears that the grievor, M. Ri ggins was subject to a
Superintendent's Bulletin No. 107, dated April 12, 1983, which
contains the foll ow ng:

Al'l Mai ntenance of \Way Enpl oyees

1) A Mai nt enance of Way enployee is not permtted to
manual |y operate any switch equipped with a | ock unless
t hat enpl oyee has passed the required exanination in the
Uni f orm Code of Operating Rules and is in possession of a
valid "A" or "D' Rules Certificate Form 286



2) The Mai ntenance of WAy enpl oyee who manual |y operates any
switch equipped with a | ock nmust personally remain at
that switch until the intended use is conpleted,
wher eupon that sane enployee nust immediately |ine and
| ock that switch for nornmal position.

3) Foremen are responsible for the position of sw tches
manual | y operated by them and nenbers of their crews.
Enpl oyees are not relieved of responsibility in properly
handl i ng switches.

4) Switches nust at all tinmes be secured. Main track
swi tches nust be lined and | ocked for main track when not
in use. Oher switches equipped with | ocks nust be |ined
and | ocked for normal position after having been used.
(enphasi s added)

In the Arbitrator's view while all of the foregoing rul es represent
standards by which the grievor was at all tinmes bound, as they would
bi nd any enpl oyee with knowl edge of them they are primarily directed
to the enpl oyee who operates a switch, with the exception of Standard
Practice Circular No. 6 which concerns the storage of on track

equi pnent. As noted, it was M. Turner who operated the switch and
nost directly violated these rules.

In the circunstances of this case, the grievor erroneously fornmed the
opi nion that Leading Track Mintainer Turner, who opened the switch
to allow himto nove his Burro Crane onto the storage track
subsequently lined, |ocked and spiked it as he was required to do.

He did not hinself observe the switch or the switch target to confirm
that this had been done. The grievor was not in a position

supervi sory of M. Turner, although they were working together in the
| oadi ng and novenent of scrap netal and M. Turner was providing
assistance to him and was in sone degree under the grievor's
direction. However, that working relationship does not necessarily
render the grievor accountable for every failure of duty on the part
of M. Turner.

In these circunstances the Arbitrator is inclined to accept the

subm ssion of the Union that any failure on the part of M. Riggins
did not involve a direct violation by himof U COR Rule 104 or
Rul e 12 of the Mintenance of WAy Rul es and Instructions, nor the
Superintendent's Bulletin No. 107, as these are primarily directed
to the enployee who is required to handle a switch. | find in
unnecessary to deal with the issue of whether the grievor violated
Rul e 74(a) of the Maintenance of Way Rules and Instructions. Even if
that provision should be construed as requiring M. Riggins to have
insured that the switch to the back track was |eft properly set and

| ocked after he had passed through it, a matter upon which I nmake no
finding, his duty in that regard could be no higher than his
obl i gation under Standard Practice Circular No. 6, Clause 7(e) which
required himto ensure the safe storage of his on-track machine.

The Uni on concedes that Machi ne Operator Riggins did violate Standard
Practice Circular No. 6, although it maintains that the
circunstances are mtigated by his reliance on M. Turner. Counse



for the Union argues that the error of M. Riggins in this regard is
conparable to that comm tted by another machi ne operator who was
assessed twenty denerit marks for his failure to ascertain the
position of a main track switch (C.R O A Case No. 1200). On that
basis he submits that the discharge of the grievor was an excessive
measure of discipline and that the inposition of a conparabl e nunber
of denerits would have been appropriate. He stresses that this is
not a circunstance in which the grievor should be reinstated w thout
conpensation, as that result would cause the grievor to be unfairly
penal i zed by the vagaries and del ays of the grievance and arbitration
system and woul d, as a general practice, give the Conpany an
incentive to resort to discharge as a disciplinary penalty in nunbers
of cases, in the belief that if its judgenent is later found to be

i ncorrect the Conpany would run no financial risk.

The Arbitrator is in agreement with the general proposition advanced
by counsel for the Union with respect to the utilization of

rei nstatenent wthout conpensation. Wen an enpl oyee's error or

m sconduct is plainly not a dismnissable offence, and shoul d have been
dealt with fromthe outset on the basis of a |esser nmeasure of
discipline, it is inappropriate for an arbitrator to "split the baby"
by subsequently reinstating the enployee w thout nonetary
conpensation. To pursue such a course would plainly not nake the
enpl oyee whole, in the sense that he or she is not returned to the
position the enployee woul d have been in had the just cause provision
of the Collective Agreenent been correctly applied. By the sane

t oken, where an enpl oyee's error or msconduct is grievous, and on
its face would arguably justify resort to discharge, an arbitrator
may, nonethel ess, having regard to mitigating circunstances, exercise
his or her statutory discretion under the Canada Labour Code to
substitute a |l esser penalty, including reinstatenment w thout
conpensation. That approach recogni zes that the enpl oyee's conduct
is so serious as to give the enployer sone basis to believe that

di scharge was justified. |If, in the end, the reinstatenent of the
enpl oyee without conpensation has the effect of inposing a | engthy
suspension, it is inplicit in the judgenent of the board of
arbitration that that penalty is justified.

Applying the foregoing principles to the instant case, | am conpelled
to conclude that M. Riggins was responsi ble for a very serious
violation of a critical rule. He was charged under Standard Practice
Circular No. 6 with full responsibility for the safe storage of his
on track machine, including insuring that the main line to siding
switch was spi ked. That clear and sinple obligation was the
grievor's, and not M. Turner's. 1In these circunstances | do not see
how his general reliance on M. Turner to have lined and spi ked the
switch can be pleaded in nmitigation. M. Riggins did not ask M.
Turner if he had properly discharged that task, nor was he m sl ead by
anything M. Turner said. By his own account he failed to nake the
nost cursory check of the switch target, which he could have done
froma position on the ground next to his crane, if only to satisfy
hinself that the switch was lined. On the whole, therefore, while
the Arbitrator accepts the submi ssion of the Union with respect to
the primary responsibility of M. Turner respecting a nunber of rules
whose violation the Conpany seeks to fasten on the grievor, his own

i ndependent dereliction of duty remains, neverthel ess, extremely
serious. But for M. Riggins' failure to do what he al one was



responsi bl e for doing, nanely seeing that his nmachine was safely
stored by ensuring that the main track switch was spi ked, the
collision and derail nent woul d not have occurred.

There are, however, nitigating circunstances in the instant case.
While the facts of this case are not identical to those appearing in
C.R O A Case No. 1200 and C. R O A Case No. 1198, both of which
concern another single incident, there are sone significant

parallels. In the latter case an Extra Gang Foreman was di sni ssed
for failing to ensure that a main track switch was properly lined, as
a result of which there was a collision involving several fatalities.
He was reinstated, w thout conpensation, having regard to the factor
of shared responsibility and his own prior good record.

In the instant case the grievor's record is without blem sh, albeit
he is a relatively junior enployee. | am neverthel ess satisfied that
al though his error was extrenely serious, it was not as grievous as
that of M. Turner who was charged with actually handling the switch
In all the circunstances | deemit appropriate to exercise ny

di scretion to substitute a penalty |ess than discharge. The grievor
shall, therefore, be reinstated into his enploynment, w thout
conpensation or benefits and without | oss of seniority. | retain
jurisdiction in the event of any dispute between the parties
regarding the interpretation or inplenentation of this award.

M CHEL G PI CHER
ARBI TRATOR



