CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1758
Heard at Montreal, Tuesday 8 March 1988
Concer ni ng
CANADI AN NATI ONAL RAI LWAY
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Di sm ssal of Trainman C.J. Kennedy, Toronto, Ontario for violation of
UCOR Rule "G'.

JO NT STATEMENT OF | SSUE:

Trai nman C.J. Kennedy was di sm ssed fromthe Conpany's service
effective 15 May 1987 for violation of Uniform Code of Operating
Rul es, General Rule "G' on train 169 on Sunday, 29 March 1987.

The Union contends first, that the evidence submitted does not
substantiate a violation of Rule "G'; second, that the investigation
into this incident was not conducted in a fair and inpartial manner;
and, third, if discipline was warranted, discharge was too severe.

The Uni on has requested that Trai nman Kennedy be reinstated with
conpensation for all |ost earnings.

The Conpany has declined the appeal.

FOR THE UNI ON: FOR THE COMPANY:
(SG) T. HODGES (SG) D.C. FRALEI GH
CGeneral Chairman Assi st ant Vi ce-President

Labour Rel ati ons

There appeared on behal f of the Conpany:

J. G azer - Counsel, Mntreal
J. B. Bart - Manager, Labour Rel ations, Montreal
A. E. Heft - Labour Relations O ficer, Mntreal
J. Pasteris - Labour Relations O ficer, Mntreal
D. Lussier - Coordinator, Special Projects,
Mont r eal
Mot uzas Trai nmaster, Belleville

a >

Killin Trai nmaster, Toronto



And on behal f of the Union:

M Church - Counsel, Toronto

T. Hodges - General Chairman, St. Catharines
B. Leclerc - General Chairman, Montrea

D. Atkinson - Local Chairman, Toronto

M G Bird - Local Chairman, Montrea

N. Robi nson - Local Chairman, Toronto

C. J. Kennedy - Gievor

AVWARD OF THE ARBI TRATOR

At the hearing Trai nman Kennedy admitted that he had consuned part of
a can of beer whil e deadheadi ng on a passenger train returning from
Montreal to Toronto on Sunday March 29, 1987. It is common ground
that he was then deadheadi ng hone, having conpl eted an assi ghnent as
brakeman on Train No. 62 from Toronto to Montreal. Upon arrival in
Toronto he would be off duty and eligible to take rest. While the
Conmpany suggests that he m ght have been pressed into service on an
energency basis whil e deadheadi ng, the Union stresses that given the
nunber of hours of duty conpleted by the grievor on the day in
qguestion, he could have asserted his right to take rest.

It appears that at the tine of the incident, during the subsequent

i nvestigation, and indeed up to the day prior to the arbitration
hearing the grievor did not adnmit to having consuned beer while
deadheading. In the circumstances, although noting its reservations
on the issue, the Union does not assert that Rule "G would not apply
in the instant case because the grievor was deadheadi ng on a
passenger train, having conpleted active service. |Its counsel does
assert those facts, however, in nmtigation of the discipline to be
assessed agai nst the grievor.

This O fice has | ong recogni zed the inportance of Rule "G, and that
its violation is, prima facie, a dism ssable offense. Previous

awar ds have, however, enphasized that each case nust be assessed on
its own nerits having regard to such factors as the conduct of the
grievor, the safety hazards involved, the grievor's candor and
cooperation in dealing with the offense and the acknow edgment of its
seriousness, as well as his or her prior disciplinary record.

At the time of the events of the instant case the grievor's record
was clear. Wile he did not acknow edge his wongdoing at the tine
he was first confronted, it is nevertheless to his credit that he
fully admitted his mistake at the arbitration hearing. Bearing in
mnd that this is not a circunstance where the grievor was found out
inalie and forced to confess, his willingness to finally adnmt the
facts, of his own volition, weighs in his favour. So too does the
open apol ogy that he nade to both the Conpany and the Union at the
heari ng.

The Arbitrator is satisfied that there are a nunber of compelling
mtigating circunstances in the instant case. It should be

enphasi zed that nothing in this decision should be taken as condoning
infractions of Rule "G by enpl oyees deadheadi ng on a passenger



train. In the Arbitrator's viewit is nevertheless pertinent to the
assessnment of the grievor's conduct that he was not in a position
where he was responsible for the operation of Conpany equi pnment, was
schedul ed to go off duty at the conclusion of his deadhead run, had
consuned only a small quantity of beer and was not intoxicated. It
may al so be borne in mnd, as noted in CR O A Case No. 666, that
to the extent that the grievor was neither an engi neer nor a
conductor there is greater roomin his case for the exercise of
discretion with respect to the appropriate penalty for a Rule "G
violation. Wiile in the strictest sense it is arguable that as a
brakeman the grievor was subject to duty with some responsibility for
train novenents, both his Iower rating and the fact that he was
deadheadi ng in contenplation of going off duty can be taken into
account as mtigating factors (see also C.R O A 1074 and 1660).

For the foregoing reasons the grievance is allowed, in part. The
grievor shall be reinstated into his enploynent w thout conpensation
or benefits, and without |oss of seniority. That represents a

| engthy, and in ny view appropriate, period of suspension. Wile the
Arbitrator recogni zes the sincerity of the grievor's statenent that
he recogni zes the seriousness of his conduct, it should be clear that
any further infraction of this kind may result in the nost serious of
di sci plinary consequences. | retain jurisdiction in the event of any
di spute between the parties respecting the interpretation or

i mpl enmentation of this award.

(SGD) M CHEL G Pl CHER
ARBI TRATOR



