CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1763
Heard at Montreal, Thursday 10 March 1988
Concer ni ng
CANADI AN PACI FI C LI M TED
And
TRANSPORTATI ON COMMUNI CATI ONS | NTERNATI ONAL UNI ON
(fornmerly B.R A C.)

DI SPUTE:
Request that T. G MKay be awarded the position of Senior Cerk
JO NT STATEMENT OF | SSUE:

M. T. G MKay applied for the right-of-selection position of Senior
Clerk. The Conmpany awarded the position to a junior enployee.

The Brotherhood contends that M. MKay be awarded the position and
be paid | ost wages accordingly.

The Conpany declined the grievance.

FOR THE UNI ON: FOR THE COVPANY:
(SGD) D. DEVEAU (SGD) K. PORTER
General Chai rman Assi stant Conptroller

Revenues & Cl ai s

There appeared on behalf of the Conpany:

P. E. Tinpson - Labour Relations Oficer, Mntrea

P. C. Del aney - Personnel Manager, CP Rail Accounting
Mont r ea

K. J. McCaw - Area Supervisor, Freight Clainms

Services, Calgary
And on behal f of the Union:

D. Deveau - General Chairman, Calgary
D. Kent - Vice-General Chairman, Calgary

AWARD OF THE ARBI TRATOR

The instant Collective Agreement has two provisions governing
pronmotions. Article 24 provides that the senior enployee with the
requisite level of ability and merit is entitled to a pronotion.



Article 5, on the other hand, provides for a right of selection in

the Conpany for certain listed positions. Under that article while
seniority is a considering factor, it is not governing and, in the

words of Article 5.1, "... The appropriate officer of the Conpany

shall be the judge,".

In commenting on this |anguage under a predecessor provision, the
Arbitrator in C.R O A Case No. 339 made the followi ng comments:

The rel atively high-level job in question, however, is to be
awarded in accordance with Rule 3, which sets out a different
standard, and affords the Conpany a range of discretion in
meki ng appoi ntnments. Here, seniority is not decisive, where an
applicant has sufficient ability, but is rather "a considering
factor” in filling vacancies. Wen these two nmethods of neking
appoi ntnents are considered, it is clear that the Conpany is
entitled to select the best from anong qualified applicants.

Simlarly, in CR O A Case No. 601 the Arbitrator stated the
fol | ow ng:

The job in question is one of those listed in Article 5.3. In
such a case, even assuning that the grievor could be considered
qualified, his greater seniority is only a "considering factor"
and would not entitle himto the job. The Conpany expressly has
a "right of appointnment” and while its judgenent is subject to
appeal, the matter is clearly different from one arising under
Article 24.1, where a senior qualified enployee is entitled to
appoi ntnent. Under a clause such as Article 5, it is nmy view
that for an arbitrator to set aside the Conpany's decision it
woul d have to be shown that the Conpany acted unfairly, or
according to wong principle.

It does not appear disputed that both the grievor and the enpl oyee
awar ded the position of Senior Clerk were qualified, although the
grievor is senior. Gven the | anguage of the Collective Agreenent,
however, as the position in question is listed under Article 5 as one
over which the Conpany has a right of selection, absent any evidence
that the Conmpany acted unfairly or according to wong principle, the
Arbitrator must give substantial deference to the judgenent of
managenment that Ms. Forbes, an enpl oyee known to M. MCaw in both
Ednont on and Cal gary, was the nore desirable candidate. For these
reasons the grievance nust be disn ssed.

(SGD) M CHEL G PI CHER
ARBI TRATOR



