CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1774
Heard at Montreal, Thursday, 14 April 1987
Concer ni ng
CANADI AN NATI ONAL RAI LWAY
And

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Gri evance concerning the decision of the Conpany to not allow M. R
Wight of Montreal, to displace on to the position of investigator
account his lack of qualifications.

JO NT STATEMENT OF | SSUE:

On 14 January 1985 M. R Wight was displaced fromhis position of

Checker-Revision in the Accounting Departnent at Mntreal. The

foll owing day, M. Wight inforned the Conpany he wi shed to displace
onto the position of Investigator, Claims and M sroutes Unit in the

Accounti ng Department.

M. Wight did not nmeet the requirenents for this position, as set
out in the Prerequisite Package which had been nutually agreed upon
by the Conpany and the Brotherhood. Notw thstandi ng, upon request by
M. Wight, the Conpany permtted himto denonstrate his
qualifications by taking a job-related test. Subsequently, M.

Wight was infornmed that his test results showed he was not qualified
for the position.

The Brot herhood contends that because the Conpany never stipul ated
what the mnimumrequired mark was to pass the job-related test, the
assuned requirement was 51 per cent. Therefore, as M. Wight's mark
on the test was 54 per cent, he should have been allowed on to the
position of Investigator under the provisions of Article 12 of
Agreenent 5.15 and be reinbursed for any | oss of wages and benefits.

The Conpany has declined the Brotherhood' s request.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(Sgd) TOM McGRATH (Sgd) J.P. GREEN
Nat i onal Vi ce-President for: Assistant Vice-President

Labour Rel ations
There appeared on behal f of the Conpany:

S. F. MConville - Labour Relations Oficer, Mntrea
W W WIson - Director, Labour Rel ations, Mntrea



M M Boyle - Labour Relations Oficer, Mntrea
J. C. Graham - Observer

And on behal f of the Brotherhood:

G Cote - Regional Vice-President, Mntrea
R. Johnst on - Local Chairman, Montrea
R Emard - Local Chairman, Montrea
T. Stol - Regional Vice-President, Toronto
T. MG ath - National Vice-President, Otawa

AWARD OF THE ARBI TRATOR

The sole issue in this grievance is whether M. Wight had sufficient
qualifications to fill the position of Investigator, Cains &

M sroutes Unit in the Accounting Departnment. It is comon ground
that he did not neet the requirenments for the position established in
the Prerequisite Package whi ch was negoti ated between the Conpany and
the Brotherhood to facilitate the displacement of a nunber of

enpl oyees occasioned by a reduction in staff following a downturn in
business in the early 1980s.

The Investigator's position is one of considerable inportance to the
Conpany, involving the validating and investigating of clains
resulting in the recovery and paynment of hundreds of thousands of

dol lars annually. Consequently, any error in the discharge of the
functions of the Investigator's position could have serious cost

ram fications for the Conpany.

M. Wight's entitlenment to displace onto the position is governed by
Article 12.2 of the Collective Agreenent which provides as foll ows:

12.2 An enpl oyee whose position is abolished or who is
di spl aced fromhis regular position, shall
qualifications being sufficient, displace a junior
enpl oyee in his seniority group

As noted above it is conmon ground that the grievor did not neet the
prima facie qualifications established within the Prerequisite
Package. Upon his request, however, it was agreed to give himan
opportunity to show his qualifications by undergoing a test relating

to the duties and responsibilities of the Investigator's job. It
appears that M. Wight was not nade aware in advance of what the
passi ng standard of the test would be. It is not disputed that, in

keeping with simlar tests previously given within the departnent,

t he Conpany deened that a grade of 75 per cent was the minimumto
establish a sufficient degree of qualification for the position. M.
Wi ght scored 54 per cent, in consequence of which the Conpany
deternmi ned that he was not qualified.

The Brotherhood's position is that there has been unfairness in the
treatment of M. Wight, and that by scoring 54 per cent he has



dermonstrated a sufficient degree of qualification in the terms of
Article 12.2 of the Collective Agreenent. The Conmpany, on the other
hand, submits that the test result shows that the grievor was barely
famliar with half the content of the job, and that his failure to
achieve a mark of 75 per cent or better denpbnstrates his failure to
have proved a reasonabl e standard of qualification established for
the position.

The Arbitrator has difficulty with the positions of both parties. It
is well established that it is the prerogative of the Conmpany to
establish qualifications for any given position, provided that the
standards sel ected are pertinent to the duties and responsibilities
of the position and that their selection and application to a given
candidate are not arbitrary, discrimnatory or in bad faith. \Wen a
test is utilized, it is likewise within the prerogative of the
Conpany to determ ne the content of the test and the standard of
success to be achieved, so long as the test neets the sane standards
and is adnministered fairly (see CR O A No. 123, 124, 308, 321
1003 and 1005).

On the material before nme | amsatisfied that the content of the test
adm ni stered by the Conpany fairly reflected the requirenents of the
position, and that the grade of 75 per cent is an appropriate passing
standard in the circumstances. | cannot accept the Brotherhood's
subm ssion that the grievor's mark of 54 per cent should be taken as
a denonstration of sufficient qualification within the neaning of
Article 12.2 of the Collective Agreenent.

A fundanmental concern, however, is whether, with respect to M.
Wight, the test was administered fairly. The material discloses
that when he wote the test the grievor was not advised that the
passi ng standard was to be 75 per cent. It would seemto the
Arbitrator that fairness in the adm nistration of a test, at a

m ni mrum nust involve a nunber of elenments: wthout any attenpt to
be exhaustive, these should include notice of the time and pl ace of
the test, sone prior explanation of the type of test, such as whether
it is witten, oral or involves a practical denmonstration, the tine
to be allowed for the test and, lastly, what mark will constitute a
passing grade. It is not unreasonable to conclude that sone

i ndividuals mght bring a | esser degree of effort to the witing and
conpletion of a test if they believe that a bare mark of fifty wll
constitute a pass rather than a higher mark such as sixty,
seventy-five or eighty per cent. Witing a test without knowing in
advance what constitutes a passing grade is not unlike beginning a
race wi thout knowi ng the |ocation of the finish line. That,
unfortunately, is what occurred in M. Wight's case. Mreover,
although it is not alleged or indicated in this case, disclosing the
passi ng standard only after a test is taken | eaves the Conpany open
to an accusation of manipul ati ng the outcone.

For these reasons the Arbitrator finds that the grievance nust
succeed, but only in part. Wile the material does not establish
that M. Wight denonstrated the sufficient degree of qualifications
for the Investigator's position, it also discloses that the test

whi ch he was given was not adm nistered fairly because he was not
made aware, in advance, of the mark necessary for a passing grade.
The Arbitrator therefore orders that the grievor be given the



opportunity of being reexanmi ned. The form content and duration of
the grievor's second test remmins, subject to the observations above,
within the prerogative of the Conpany. For the reasons related,
however, the passing grade to be achieved shall be comrunicated in
advance to M. Wi ght.

| remain seized of this matter in the event of any dispute between
the parties respecting the interpretation or inplenentation of this
awar d.

April 15, 1988 (SGD) M CHEL G PICHER
ARBI TRATOR



