CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1776
Heard at Montreal, Thursday, 14 April 1988
Concer ni ng
VI A RAI L CANADA | NC.
And

CANADI AN BROTHERHOOD OF RAI LWAY,
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Di scharge of Baggage Handl er G Johnston for irregularities in the
handl i ng of the sale of baggage coupons on January 29, 1987.

JO NT STATEMENT OF | SSUE:

Wil e enpl oyed as a Baggage Handl er, M. Johnston signed for and
recei ved B. 8 Coupons 105601-105700 i nclusive on March 16, 1986.
Coupons 105601- 105659 were reported, and the nonies remtted.
Coupons 105660- 105700 were unaccounted for by M. Johnston.

Baggage Coupons 105668, 69, 70, 71, 72 and 73 were sold and attached
to passengers' |uggage on January 29, 1987, and the nonies fromthe
sal e of the coupons were not remtted in accordance with instructions
dat ed Decenber 29, 1986. Followi ng an investigation on February 11,
1987, the grievor was discharged for irregularities in the handling
of the sale of baggage coupons.

The Brotherhood contends that there is no proof that the grievor sold
t he coupons, and requests his i mrediate reinstatenent with
conpensation and all other benefits.

The Corporation has denied the Brotherhood s request.

FOR THE BROTHERHOCOD: FOR THE CORPORATI ON:
(Sgd) TOM McGRATH (Sgd) A. D. ANDREW
Nat i onal Vi ce-President Di rector, Labour Rel ations

There appeared on behal f of the Corporation:

C. O VWite - Labour Relations O ficer, Mntreal

M St. Jules - Manager Labour Rel ations, Mntreal

J. Kish - Oficer, Personnel and Labour Rel ations
Mont r eal

A. Pai nchaud - Wtness, Mntreal

A. Viau - Wtness, Mntreal

J. Bissonnette - Wtness, Mntreal



And on behal f of the Brotherhood:

R Emard - Local Chairman, Mntrea

G Cote - Regional Vice-President, Mntrea
T. MG ath - National Vice-President, Otawa
F. Bison - Local Chairman, Montrea

G. Johnston - Gievor

AWARD OF THE ARBI TRATOR

The Corporation alleges that M. Johnston sold baggage coupons to a
nunber of passengers on January 29, 1987, failing to remit the nobney
received to the Corporation.

On January 29, 1987 Baggage Attendant D. Wstaff informed Senior
Baggage Attendant Andre Pai nchaud that baggage coupons of an
irregul ar series were attached to luggage in the baggage room A
further check revealed that a still greater number of coupons of the
irregul ar series were so attached. Wen the passengers who owned the
| uggage returned to retrieve it, M. Painchaud asked for a
description of the enployee who had sold themthe tags. They

provi ded a description of a person resenbling the grievor who, along
with sonme five or six other baggage handl ers, was on duty that day.
M. Pai nchaud then arranged for the passengers to repeat their
account of what had happened to his supervisor, M. Alain Carle.
Subsequently the passengers repeated their story to M. Carle, as
well as to General Supervisor J. Bissonnette and Station Supervisor
R. Jutras. Because the customers were in a hurry to catch their
train, the Corporation's officers were unable to question them nore
than briefly. Unfortunately the passengers, who ultimtely nunbered
four, were not asked to |eave their names or addresses with the
Corporation, and they have therefore been unavail able to provide
further information or direct eyew tness evidence of what actually
took place, and in particular, who sold themthe irregul ar coupons.

Further investigation by the Corporation subsequently reveal ed that

t he coupons which had been sold to the custonmers and for which no
noney had been returned to the Corporation had originally been signed
out to M. Johnston in March of 1986. The material establishes that
he worked as a baggage attendant until April 13, 1986 when he was
tenporarily pronoted to the position of First-Aid Instructor
returning to a position in the baggage room on Novenber 4, 1986.

It is conmmon ground that it was the grievor's obligation to return
all unused baggage coupons when he | eft the baggage roomin April of
1986. M. Johnston's evidence is that upon departing fromthe
station he returned all keys, corporation funds and coupons in his
possession to M. Andre Viau, the station supervisor at the tine.
M. Viau was not normally charged with receiving such goods, but it
is not disputed that he did handle the grievor's departure in the
absence of the enployee who would normally have done so.

A crucial aspect of the evidence is the return and subsequent custody



of the baggage coupons in April of 1986 and afterwards. M.
Johnston's evidence is that the coupons were in a seal ed envel ope
which he gave to M. Viau at the time he left for his First-Aid
Instructor's job. M. Viau, whose initial statenent to the
Corporation was that he would not have received the coupons, conceded
in his testinony at the arbitration hearing that, although he is not
sure, he is nowinclined to believe that M. Johnston m ght have

i ndeed returned a seal ed envel ope with the coupons in it on the day
in question, suggesting that it would not have been unusual for M.
Johnston to place the envel ope inside the office safe hinself while
he was dealing with M. Viau. M. Viau, whose evidence is of sone

i nportance on this issue, stated that on the matter of the return of
the envel ope with the coupons he is inclined to give the benefit of
the doubt to the grievor.

In this case the burden of proof is upon the Corporation. Theft is a
serious allegation, the proof of which should require clear and
cogent evidence. |In the instant case a significant part of the
Corporation's evidence is of two kinds: hearsay and circunstanti al
The evidence of the Corporation's officers with respect to what they
were told by the passengers is the clearest form of hearsay evi dence.
No eyewitness to the sale of the coupons was called to testify. The
hearsay account of the Corporation's officers respecting what they
were told by the passengers |eaves the Brotherhood in a position of
some prejudice. It cannot probe, test or challenge what the
passengers reportedly said because they were not at the arbitration
hearing to be cross-exani ned, nor were they involved at any stage of
the Corporation's formal investigation of the incident. Wile it is
true that a board of arbitration, and in particular this Ofice, is
not bound by the rules of evidence, as a matter of common sense and
general prudence great care should be taken before draw ng
concl usi ons substantially prejudicial, whether to enployer or

enpl oyee, strictly on the basis of hearsay evidence the val ue of

whi ch cannot be tested at a hearing.

A second type of evidence brought to bear against M. Johnston is
circunstantial. The Corporation asks the Arbitrator to infer from
the fact that the inmpugned coupons were initially signed out to him
wi th no apparent docunentation to show that they had been returned,

t he concl usi on should be drawn, in |ight of the hearsay evidence of
the Corporation's officers and the fact that M. Johnston was on duty
on the day in question, that he nust have been the person to sell the
i rregul ar coupons which were discovered attached to the passengers
baggage.

As a general matter circunstantial evidence is admissible in

proceedi ngs governed by the rules of evidence. It is wel
establ i shed, however, that where the only evidence agai nst an accused
person is circunstantial, it can be relied upon only to the extent

that such evidence is consistent with a conclusion of guilt on the
part of the accused and is inconsistent with any other concl usion

In the Arbitrator's view, given the gravity of the allegation against
the grievor, even though this is not a crimnal proceeding, that
evidentiary rule is an appropriate principle to apply in a case of
this kind.

Can it be said that the circumstantial |inks between the irregular



coupons conduce to no other conclusion but the wongdoing of M.
Johnston? | think not. As noted above, the evidence of the grievor,
corroborated at |east to sone degree by the testinony of M. Viau
suggests that he did in fact return his unused coupons to the
Corporation in April of 1986. There is no evidence to establish who
woul d have had custody of or access to the coupons after their
return. G ven the evidence of M. Johnston and M. Viau, the
possibility that sone other person nmay have nisused the coupons in
gquestion is no nore or |ess plausible than the theory that M.
Johnston misused them While with respect to this issue the failure
of any docunentation showi ng the baggage coupons to have been
returned m ght tend to support the Corporation's concl usi on agai nst
the grievor, the fact that M. Viau received M. Johnston's goods
upon his departure, with the apparent intention of later notifying
the enpl oyee nornmally charged with that function so that their
recei pt could be duly noted | eaves the value of the Corporation's
docunentary record in sone doubt. Lastly, it appears that at | east
one ot her baggage attendant enployed at the sanme |ocation at the tine
woul d generally fit the description of the enployee described by the
passengers to the Corporation's officers.

In the Arbitrator's view the sumtotal of the foregoing evidence is

that it leads to nore doubts than conclusions. In a case such as
this it is not open to a board of arbitration to convert a party's
suspi ci on, however strong, into an evidentiary conclusion. 1In the

circunstances | nust conclude that the Corporation has not adduced
evi dence sufficient to discharge the onus of establishing, on the
bal ance of probabilities, that M. Johnston was responsible for the
sale of the irregular coupons.

The grievance nust therefore be allowed. The grievor shall be
reinstated into his enploynment forthwith, with conpensation for al
wages and benefits |ost and without |oss of seniority. | retain
jurisdiction in the event of any dispute between the parties
respecting the interpretation or inplenentation of this award.

April 15, 1988 (SGD) M CHEL G PICHER
ARBI TRATOR



