CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1781
Heard at Montreal, Wednesday, May 11, 1988
Concer ni ng

CANADI AN PARCEL DELI VERY
(CP EXPRESS & TRANSPORT)

And

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

Dl SPUTE:

The assessnent of 19 denerits to enployee G Corm er of Mncton, New
Brunswi ck, for unsecured vehicle, which resulted in his disni ssal

JO NT STATEMENT OF | SSUE:

Enmpl oyee Cormier was naeking a delivery at the Centreville Mall

Shedi ac, New Brunswi ck, on August 11, 1987. Regi onal Manager
Kendrick and Term nal Manager Killam who had been foll owi ng Cormer
in his deliveries, approached his truck while he was in one of the
stores. They found a wi ndow, on the driver's side of the truck, sone
di stance down fromthe top. An investigation was held on the

i nci dent .

The Union contends that an unfair investigation was held as the
statements of M. Kendrick and M. Killamwere false. Their
statements, that they were inside the truck while M. Cormer was
away, were challenged at the investigation and the chall enge was not
denied. The Union also contends that all doors of the truck were

| ocked as was recorded at the investigation and that only one w ndow
was not conmpletely closed.

The Conpany contends that the statenments used in the investigation
are correct, however the argunent is irrelevant as the vehicle was
not secured, a fact admitted by the enpl oyee.

The relief requested is that the denerits be renmoved fromthe
enpl oyee's record and that he be reinstated w thout any |oss of
seniority or benefits.

FOR THE UNI ON: FOR THE COVPANY:
(Sgd) J. J. BOYCE (Sgd) B. D. NEILL
General Chairman Di rector

System Board of Adjustnent 517 Labour Rel ati ons

There appeared on behal f of the Conpany:

P. Thorup - Counsel, Toronto



D. Bennett - Labour Rel ations O ficer, CanPar

Toronto

P. Kendrick - Regi onal Manager, CanPar, Atlantic,
W t ness

L. Killam - Term nal Manager, Moncton, CanPar
Wt ness

And on behal f of the Union:

N. Austin - Counsel, Toronto

J. J. Boyce - General Chairman, Toronto
M  Gaut hi er - General Chairman, Mntrea
G Cormer - Gievor

AWARD OF THE ARBI TRATOR

It is not disputed that M. Cormier did | eave his vehicle unsecured
while making a delivery at the Centreville Mall in Shediac, N B. on
August 11, 1987. It is conmmon ground that it is the obligation of an
enpl oyee to ensure that his or her delivery vehicle is fully secured
while nmaking a delivery. On the occasion in question M. Corm er

| eft the window on the driver's side of his truck open, thereby

al l owi ng access to the inside of the vehicle in his absence. As his
van contained parcels for delivery, his error obviously inperiled the
security of property belonging to the Conpany's clients. Standing
alone, that is a serious infraction which would nmerit a correspondi ng
degree of discipline. Previously, in Novermber of 1986 the grievor

al so received ten denerit points for having left his vehicle

unsecured. In the Arbitrator's view the recidivismreflected by the
repetition of a simlar infraction within one year gave the Conpany
legitimate grounds for concern. | amsatisfied that, in these

ci rcunstances the inposition of nineteen denerits was justified.

The Union further alleges that the grievor was denied a fair and
impartial investigation within the meaning of Article 6.1 of the

Col l ective Agreement which was in effect at the time. The sole basis
for the Union's objection is that there was sone apparent controversy
over whet her Supervisors Kendrick and Killamimedi ately entered the
grievor's van when they discovered it in an unsecured state at the

Centreville Mall. That issue arose because the witten statenent
filed by M. Kendrick on August 11, 1987 suggested that while the
grievor was still absent he and M. Killamentered the vehicle and

awai ted his return. The grievor's recollection is that the two
supervi sors were standi ng outside the van when he canme back from his
delivery. He relates that M. Kendrick then asked himto open the
passenger door to allow himto enter the van, which he did.

The Union stresses that the grievor's account of the facts respecting
the actions of M. Killamand M. Kendrick differs fromthe report
filed by M. Kendrick which suggests that both he and M. Killam
entered the van before the grievor returned. M. Killam conducted
the investigation. Counsel for the Union argues that because
differing accounts of M. Killam s actions were put forward by the
grievor and M. Kendrick, the conditions of a fair and inpartia

i nvestigation were not net.



A previous decision issuing fromthis Ofice has indicated that the
requirement of a fair and inpartial investigation prior to the

i nposition of discipline my not be net when the investigation is
conducted by a supervisory officer whose own report gave rise to the
i nvestigation and contradicts the statenent of the enpl oyee under

i nvestigation as well as that of other material witnesses. In
CROA Case No. 1720 it was alleged by a trainnmaster that a

| oconpti ve engi neer reported for duty under the influence of

al cohol, in violation of UC OR Rule "G. The only evidence

agai nst the engineer was a narrative report filed by the
trainmaster. The trainmaster then presided at a portion of the

i nvestigation which involved the exanm nati on of enpl oyees other than
the grievor, with respect to their assessnment of his condition. 1In
that circunstance the Arbitrator nade the foll ow ng observation

Apart fromthe nmerits of the case, the Arbitrator nust also
express concern with the manner with which the investigation
was conducted. The investigatory hearing consisted of the
exam nation of the grievor as well as a nunber of other

enpl oyees. The chief, and indeed only, evidence agai nst

Engi neer Primeau was in the formof a narrative report

subm tted by Trainnaster Iley. The record reveals, however,
that the exami nation of all of the enployees, with the
exception of the grievor, was conducted by M. Iley hinself.

| have substantial difficulty appreciating how M. I|ley could
cast hinself in the role of a person charged with inpartially
eval uating the statenents of the enpl oyees, given that the
validity of his own personal report was the very subject of
the investigation. It is difficult for the Arbitrator to
under stand how t hat manner of proceedi ng can be seen to be
consistent with the requirenent for "a fair and inpartia
hearing" as a condition precedent to the discipline of a
Loconoti ve Engi neer mandated by Article 86.1 of the Collective
Agreenent. If it was necessary to so conclude, the grievance
woul d succeed on this ground al one.

The foregoi ng passage reflects nothing nore than the comopn sense
proposition that a supervisory officer who is cast in the role of a
prosecuting policeman or witness cannot subsequently assume the role
of judge in the ensuing disciplinary investigation, if the

i nvestigation procedure is to neet the nost fundanental of standards

of fairness and inpartiality. |In the Arbitrator's view, however,
there is an inportant distinction between the facts in CR O A 1720
and the instant case. |In the case at hand the question to be

determi ned through the Conpany's investigation was whether the
grievor left his delivery van unsecured. The fact that the van was
| eft unsecured was not denied by M. Cormier, and the inposition of
denerits ensued. The issue raised by the Union is whether the

di fference of opinion between the grievor and the two supervisors
respecting which of thementered the van and at what tine abrogates
the grievor's right to a fair and inpartial investigation

In the Arbitrator's view it does not. G ven the grievor's adm ssion
that the vehicle was |l eft unsecured the question of whether the
supervi sors entered the van before or after his return is imuateria
to the purpose of the investigation and the discipline that resulted.



It is trite to say that in the recall of the interaction of human

bei ngs nenories may differ. The substantive rights of enpl oyees and
enpl oyers ali ke should not be overridden because of a di sagreenent on
factual matters that are not probative or even pertinent to the
nerits of their dispute.

In the instant case there was no conflict between M. Killam and the
grievor on the sole question which was the focus of the

i nvestigation, nanely whether M. Cormier left his truck in an
unsecured state so as to justify the inposition of discipline. Had
there been a denial by the grievor at the investigation that his

wi ndow was in fact left open, a very different conclusion night
obtain. In that circunstance a fair and inpartial investigation
could in all likelihood only be achieved if the conduct of the

i nvestigation was i nmedi ately handed over to a Conpany officer who
was not himself or herself a witness to the event. |In this case,
however, no such conflict was present. The Arbitrator nust therefore
conclude that the grievor was not denied a fair and inpartia

i nvestigation within the nmeaning of Article 6.1 of the Collective
Agr eenent .

For the foregoing reasons the grievance nust be di sm ssed.

May 13, 1988 (SGD) M CHEL G PI CHER
ARBI TRATOR



