CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1783
Heard at Montreal, Wednesday, May 11, 1988
Concer ni ng
CANADI AN NATI ONAL RAI LWAY
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

DI SPUTE:

By Bulletin 19A dated Novenber 3, 1986, the Conpany notified certain
track empl oyees on the Northern Ontario Division, Geat Lakes Region,
that their rest days were changed from Saturday and Sunday to
Wednesday and Thur sday.

BROTHERHOOD' S STATEMENT OF | SSUE:

The Uni on contends that the change in rest days constitutes a
violation of Article 5 of Agreement 10.1. The Union requests that
the empl oyees affected by this change be paid the overtine rate for
all hours worked on Saturdays and Sundays fromthe date of the change
to the present.

The Conpany denies the Union's contentions and claim

FOR THE BROTHERHOCD:

(SG) R A BOWNDEN
Syst em Feder ati on General Chairman

There appeared on behal f of the Conpany:

G. Bl undel | - Labour Relations O ficer, Mntreal
J. Luci ani - Counsel, Mbntreal

D. Defoe - Engineering Oficer, Toronto

G Dub - Mai ntenance Supervisor, Hornepayne
R. Paquette - Senior Anal yst, Mntreal

A. VAt son - Labour Rel ations Trai nee, Mbntreal

And on behal f of the Brotherhood Union:

M Gottheil - Counsel, Assistant to the
Vice-President, Otawa

R. A. Bowden - System Federati on General Chairman,
Ot awa

J. Rioux - CGeneral Chairman, Hornepayne



AWARD OF THE ARBI TRATOR

The material establishes that in August of 1986 the Conpany and the
Br ot her hood engaged in di scussions respecting the inplenentation of
organi zati onal changes to the Northern Ontario Division of the Great
Lakes Region. Anong other things the Conmpany sought to change work
cycles applicable to a nunmber of enployees on the Ruel and Caramat
Subdi vi sions. The Company's proposal of a ten and four cycle,

wher eby section crews would work ten days with four days of rest,
was nmet by a Brotherhood counterproposal of an eight and six cycle.
The parties were unable to agree, and by Bulletin 19A, dated Novenber
3 1986, the Conpany advised all enployees of a change of work cycle
whereby a substantial nunber of the nenbers of the section crews
woul d be required to work a five and two cycle, with Wdnesday and
Thursday as their rest days.

The Brot herhood submits that the Conpany's action is in violation of
Article 5.1 of Collective Agreenent 10.1, which provides as foll ows:

5.1 The rest days shall be consecutive as far as is possible
consistent with the establishnment of regular relief
assignments and the avoi dance of working an enpl oyee on
an assigned rest day. Preference shall be given to
Saturday and Sunday and then to Sunday and Monday. In
any dispute as to the necessity of departing fromthe
pattern of two consecutive rest days or for granting rest
days other than Saturday and Sunday or Sunday and Mbnday,
it shall be incunmbent on the Conpany to show that such
departure is necessary to neet operational requirenments
and that otherwi se additional relief service or working
an enpl oyee on an assigned rest day would be invol ved.

It is not disputed that the foregoing provision reflects a negoti ated
norm of two consecutive rest days, with preference to be given to
Saturday and Sunday and, secondly, to Sunday and Monday. The sole

i ssue is whether the departure fromthat normin the instant case can
be said to be justified as "necessary to neet operationa

requi renents” within the nmeeting of Article 5.1.

The subdi visions in question, which are |ocated north of Lake
Superior, are anmong the nost isolated in the Conpany's entire system
In many cases enpl oyees on these subdivisions |live in Conpany owned
dwel | i ngs whil e at work, and have hones a considerabl e di stance from
their work assignnents. The Conpany argues that giving all of the
enpl oyees Saturday and Sunday off, or a conbination of Saturday and
Sunday and Sunday al ong with Monday, woul d prevent the Conpany from
provi di ng seven day coverage, leaving it vulnerable in the event of
weekend energenci es. The Conpany further submits that the system of
st aggered rest days provides an overlap of working time during which
the forenmen of the inspection repair crews can better comrunicate
with the foremen of the waysi de maintenance crews with respect to the
status of the roadway on the subdivision



The final justification put forward by the Conpany is the viability
of operating a specialized passenger train which runs between Capreo
and Longlac. This train, known as the "Engineering Special",
transports crew nenbers between their hones and their work | ocations,
di stances which are sonetines as great as three hundred or four
hundred miles. |t does not appear disputed that if the Conpany were
restricted to the work cycle described in Article 5.1, with days off
limted to Saturday and Sunday, or Sunday and Monday, it would be

i npossible to have a single train make the necessary run from Capreo
to Longlac and return, a trip which takes fourteen hours each way,
because a train so schedul ed woul d be wi thout sufficient tinme for
servi cing and mai ntenance at the turnaround points.

Transportati on by neans of the Engi neering Special has existed for a
nunber of years, but its inportance has increased with the gradua
reducti on of regul ar passenger service on the Great Lakes Division
bet ween Arnstrong and Capreol. \Wen passenger trains were nore
frequent menmbers of section crews were able to travel between their
hones and their work assignments with less difficulty. The reduction
i n passenger service, however, created difficulties for both

enpl oyees and the Conpany with respect of the access of section crews
to some of the work locations in the area, a significant portion of
which is not accessible by road.

The Brotherhood submits that seven day a week coverage on the area in
guestion is not necessary, stressing that it never has been utilized
in the past, is not used on any other part of the Conmpany's system
and is not justified by any docunented evi dence denonstrating any
substantial difficulty in coping with weekend energencies. It
further submts that the comrunication of information between the W/
and IRS Forenmen is not a justification to depart fromthe negoti ated
terms of Article 5.1. Lastly, the Brotherhood argues that the
accomodati on of the scheduling for the Engineering Special to
transport enployees is not a neasure "necessary to neet operationa
requi renents” within the nmeaning of Article 5.1, and does not, there
fore, constitute justification for the staggered work cycle

i mpl enented by the Conpany.

On the material before nme | aminclined to agree with the Brotherhood
with respect to the issue of conmunication between the wayside

mai nt enance foreman and the inspection and repair foreman as a
justification for the staggered work cycle. | amlikew se inclined
to agree with the Brotherhood that the evidence adduced in the

i nstant case falls short of establishing, on the bal ance of
probabilities, that a shortage of availability of maintenance crews
for weekend enmergency work was a substantial threat to operationa
requi rements. The Arbitrator accepts the Conpany's position that
serious jeopardy to its operations through a |ack of nmintenance
manpower on weekends woul d establish a risk to operationa

requi renents sufficient to trigger to the provisions of Article 5.1.
However, fuller and better evidence of such a situation would be
requi red than was adduced in the instant case. Through the evidence
of M. G Dub, Mintenance Supervisor at Hornepayne, the Arbitrator
was nmade aware of some four occasions when weekend energency repairs
wher e del ayed because of difficulties experienced by the Conpany in
attenpting to |l ocate enpl oyees at their homes on their days off.



While the resulting i nconvenience to the Conpany is not to be
mnimzed, its interests nmust be bal anced with those of the enpl oyees
which are protected by Article 5.1. By M. Dub's own account the
negative inpact in the cases which he related was a delay in response
time: while a nornal response tine in energency circunstances m ght
be one or two hours, on the occasions in question which he rel ated
the response tine was extended to four or five hours, and in one case
ei ght hours. \While the inpact of such delays as they m ght affect
the novenent of trains on the Conpany's systemis appreciable, the
recall by one witness of sonme four incidents over a period of years
falls short, in the Arbitrator's view, of the standard of evidence
that woul d sustain a conclusion that depriving enpl oyees of days off
on Saturday and Sunday, or Sunday and Monday, a practice which has
apparently operated in the region in question for years without
difficulty, would be required.

| turn to consider the issue of the scheduling of the Engineering
Special. On this issue the Arbitrator has nore difficulty with the
Brot herhood's case. It is not disputed that to maintain operations
on the subdivision in question it is essential that section crews
have an efficient and dependabl e neans of transportation fromtheir
homes to their work locations. Wile it is true that a nunber of the
menbers of section crews reside at or near their place of work, for
substantial nunbers of themthat is not the case. It does not appear
di sputed that the reduction in passenger service, and the
irregularities experienced with enpl oyees previously attenpting to
travel aboard freight trains, did justify the Conpany's decision to

i npl ement a special train, apparently consisting of two cars, to
transport the nenbers of section crews along the fourteen hour route
bet ween Capreol and Longlac. The issue becones whether that

devel opnent can be characterized as an initiative "necessary to neet
operational requirements” within the nmeaning of Article 5.1. VWhile
it is true that the phrase within the article is used in terns of
justifying the Conpany's departure fromthe established cycle of days
off, it appears to the Arbitrator that in the circunstances of this
case that question, and the question of the need to operate the
speci al passenger train, becone one and the sane.

The Arbitrator has difficulty with the subm ssion of the Brotherhood
that the cost of operating the Engineering Special is irrelevant to

the Conpany's operational requirenents. Inplicit in the
Brot herhood's position is that the addition of a second train, at an
estimated cost of an additional nmillion dollars a year, is not a

factor to be taken into account. To neet its operationa

requi renents the Conpany is obligated to depl oy section crews across
this uniquely renote area. Wth the gradual reduction in |oca
passenger service it becane necessary to provide an alternative
special train for the transportation of a substantial nunber of track
mai nt enance enpl oyees between their homes and their work | ocations.
While it appears that the Engineering Special has in fact operated
for a considerabl e nunber of years, originating initially at Toronto,
there seens |ittle doubt that the decline in passenger service in
nore recent times has served to convert the train froma conveni ence
to a necessity.

It is not disputed that the Conpany nust incur some cost to ensure
the presence of mmintenance section crews in these renote | ocations.



It was not suggested that the Conpany should charter float planes or
helicopters to transport maintenance enployees to their work

| ocations and return themto their homes. Inplicit in that is that
there is a reasonable limt to the expense which the Conmpany must be
required to incur in the transportation of staff. |In the

Arbitrator's viewit is within the legitinmte business purposes of
the Conpany to dedicate and schedule a single train to transport
track mai ntenance personnel in a way that ensures their presence in
renote locations. 1In that sense | amsatisfied that the scheduling
of the single Engineering Special put into operation by the Conpany
is a step which it was required to take to ensure that its
operational requirements would be met. The Arbitrator is satisfied
that a single special train could not be utilized to service these
| ocations if the cycle of days off described in Article 5.1 nust be
adhered to. | amconpelled, therefore, to conclude that the inpact
of the transportation scheduling of the Engineering Special on the
cycle of days off available to the enployees within the naintenance
service in those locations is a necessary result of the kind
contenplated within Article 5. 1.

For these reasons the Arbitrator nust conclude that the establishnent
of the cycle of rest days to include Wednesday and Thursday for a
certain nunmber of enployees was "necessary to neet operation

requi renents” within the meaning of Article 5.1 of the Collective
Agreenent. The grievance nust therefore be dism ssed.

May 13, 1988 (SGD) M CHEL G PI CHER
ARBI TRATOR



