CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1787
Heard at Montreal, Thursday, May 12, 1988
Concer ni ng
CANADI AN NATI ONAL RAI LWAY
And

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The interpretation and application of paragraphs 5.1 and 5.2, Article
5 of the Enploynent Security and |Inconme Mintenance Pl an dated June
18, 1985.

JO NT STATEMENT OF | SSUE:

The Brot herhood contends that enpl oyees who are eligible for

Enmpl oyment Security under Article 7 of the Enploynment Security and

I ncone Mai ntenance Plan (The Plan) dated June 18, 1985, are eligible
for training for displacenent purposes under the provisions of
paragraph 5.1 in line with the provisions of paragraphs 7.3 and 7. 4.

It is also the Brotherhood' s position that under the provisions of
paragraph 5.2 of The Pl an, enployees are eligible for training for

di spl acenent purposes as long as they satisfy the criteria contained
i n sub-paragraph 5.2(b).

The Conpany di sagrees with the Brotherhood' s contentions. It is the
Conpany's position that prior to enpl oyees becom ng eligible for
trai ni ng under paragraph 5.1 of The Plan, they are required to fully
conmply with the requirements of paragraphs 7.3 and 7.4. It is also
the Conpany's position that the provisions of paragraph 5.2 do not
entitle enployees to be trained for displacenent purposes.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(Sgd) TOM McGRATH (Sgd) J. P. GREEN
Nat i onal Vi ce-President for: Assistant Vice-President

Labour Rel ations

There appeared on behal f of the Conpany:

M M Boyle - Labour Relations Oficer, Mntrea

W W WIson - Director, Labour Relations, Mntrea

S. F. MConville - Labour Relations Oficer, Mntrea

G \Wheatl ey - Manager, Labour Relations Oficer, Mntrea

J. T. Torchia - Labour Relations O ficer, W nnipeg



And on behal f of the Brotherhood:

T. N. Stol - Regional Vice-President, Toronto
A Cerilli - Regional Vice-President, Wnnipeg

AWARD OF THE ARBI TRATOR

There are two issues to be determined. The first is the Conpany's
obligation in respect of training under the terns of Paragraph 5.1 of
t he Enpl oynment Security and I ncone Miintenance Plan. The | anguage of
the article is as foll ows:

5.1 An enpl oyee who has Enploynent Security under the
provi sions of Article 7 of The Plan who has his position
abol i shed and is unable to hold work due to a | ack of
qualifications, will be trained for another position
within his seniority group and, failing that, will be
trained (if necessary) in order to fill a position in
keeping with the provisions of Article 7. Training (if
necessary) will be provided for a position for which he
has the suitability and adaptability to performthe
duties of that position. Such enployee will receive the
40- hour straight tinme pay associated with his | ast
railway classification during his period of training
(hourly-rated enpl oyees, 40 x the basic hourly rate;
seasonal and spare enpl oyees, 40 x the average hourly
ear ni ngs over the eight weeks preceding |ayoff).

In the Arbitrator's view the ternms of the foregoing provision are not
conplex. It is not denied that the | anguage of the provision
contenplates the obligation to train an enpl oyee who has enpl oynent
security under the provisions of Article 7 of The Plan. The issue is
whet her the enployee is entitled to training for sone degree of
positions before being required to exercise seniority rights under
Article 7 of The Plan. The article nust therefore be read in
conjunction with the provisions of Article 7, and in particular the

| anguage of Article 7.3 and 7.4 which is as foll ows:

7.3 An enpl oyee who has Enpl oynent Security under the
provisions of this Article and who is affected by a notice
of change issued pursuant to Article 8.1 of The Plan, wll
be required to exercise his maxi mum seniority right(s),
e.g., location, area and region, in accordance with the
terms of the collective agreenent applicable to the
enpl oyee who has Enpl oyment Security.

7.4 An enpl oyee who has Enpl oynent Security under the
provisions of this Article and is unable to hold a
position on his seniority district, e.g., at the location
area and region, will be required to exercise the
foll owi ng options provided he is qualified or can be
qualified in a reasonable period of tinme to fill the
position involved. |In filling vacancies, an enpl oyee who
has Enpl oynent Security nust exhaust such avail able
options, initially on a |ocal basis, then on his seniority



district:

(a) fill an unfilled permanent vacancy within the jurisdiction
of another seniority group and the same collective
agreement ;

(b) there being none, fill an unfilled permanent vacancy

within the jurisdiction of another seniority group within
anot her coll ective agreenent and the sane Union;

(c) there being none, fill an unfilled permanent vacancy
within the jurisdiction of another seniority group and
anot her signatory union; and

(d) there being none, fill an unfilled permanent vacancy
in a position which is not covered by a collective
agreenent .

NOTE: In the application of Article 7.4(d) and notwi t hstandi ng
the provisions of any collective agreenent to the
contrary, an enployee who has Enploynment Security while
enpl oyed in a position which is not covered by a
col l ective agreenent will remain, and continue to
accunul ate seniority, on the list fromwhich transferred.

In the Arbitrator's view the intention of the separate provisions of
Article 5.1 and Articles 7.3 and 7.4 of The Plan are relatively
clear. Article 7 provides the basic requirenents for the exercise of
seniority rights for enpl oyees who are affected by a notice of
technol ogi cal, operational or organizational change. The first
obligation of such enployees is to exercise their seniority rights,
firstly on a location, area and regional basis. Next, failing an
ability to hold a position on the Seniority District, the enployee is
required to fill unfilled permanent vacancies within the various
jurisdictions described in Sub-paragraphs (a), (b), (c) and (d) of
Article 7.4. Al of the foregoing steps relate to positions into

whi ch the enpl oyee can exercise seniority rights and for which he or
she is qualified or can be qualified in a reasonable period of tine.

Article 5.1 addresses a separate circunstance. In the Arbitrator's
view the phrase "unable to hold work" nust be reasonably construed as
unabl e, because of qualifications, to exercise seniority on any
position that is the subject of the displacenment procedures
contenplated in The Plan. It is therefore ained at the enployee with
enpl oynent security who is unable to hold work either within his or
her seniority group or within the [ arger pool of positions
contenplated in Article 7. \Were that circunmstance obtains the
Conpany is then under an obligation to train the enployee, firstly
for another position within his or her seniority group and, if the
enpl oyee cannot succeed in being so trained, for a position outside
the enpl oyee's seniority group, in the |arger pool described in
Article 7.4 of The Pl an.

The schene of the two articles, so construed, is to provide training
for the enpl oyee whose job security could not otherw se be saved. It
is not, inthe Arbitrator's view, conceived as a schene whereby
unqual i fi ed enpl oyees can, as a first right, convert their



di spl acement by virtue of a technol ogical, operational or

organi zati onal change into a right to be trained and pronoted within
their own |ocation. Such a conclusion would be substantially out of
keeping with the normal expectation in an industrial relations plan
to mninmze the adverse inpact of technol ogical, operational or

organi zati onal change. Wiile it would be open to the parties to neke
such an arrangenent, it would in ny view require clear and

unequi vocal |anguage to support the conclusion that they intended to
do so.

For these reasons the Arbitrator cannot sustain the position of the
Brot herhood with respect to the interpretation of Article 5.1 of the
Enpl oynment Security and | ncone Mi ntenance Pl an.

| turn to consider the second issue, with respect to the nmeani ng of
Par agraph 5.2(b) of The Plan. That Article reads as foll ows:

5.2 An enpl oyee who does not have Enpl oynment Security under
the provisions of Article 7 and has two or nore years of
Cumul ati ve Conpensated Service and:

(b) will be adversely affected by a notice served pursuant
to Article 8 of The Plan requiring an enpl oyee to
rel ocate or suffer a substantial reduction in his rate
of pay,

will be considered for training for another position within or
wi t hout his seniority group, providing he has the suitability
and adaptability to performthe duties of that position and
provi ded he has indicated a willingness to work in the job for
whi ch he may be trai ned whenever vacanci es exi st.

Sinply put, the Brotherhood's position is that the foregoing |anguage
gi ves the enpl oyee who does not have enpl oynent security an absol ute
right to be trained for another position. It relies, in part, on the
earlier decision of this office in CR O A Case No. 1231. 1In the
Arbitrator's view there is nothing in the report of that award to
suggest that in that case the enpl oyees' entitlenent to training was
specifically argued and consi dered under the ternms of Article 5.2(b)
of the Enploynment Security and |Income Miintenance Plan. To that
extent that award is of little assistance in the instant matter.

It is trite to say that the provisions of Article 5.2(b) should be
interpreted in the light of the | anguage chosen by the parties. The
article specifically provides that an enployee who falls within its

terms "will be considered for training" for positions inside or
outside his or her seniority group, given the suitability and
adaptability required for the position. 1In the Arbitrator's view, by

any objective standard, the foregoing wording falls short of
providing to the enployee without enploynent security an absolute
right to training for another position.

The provision is not neaningl ess, however. |[If it can be denonstrated
that the Conpany has failed to properly consider whether it should
train an enpl oyee without enployment security for another position

it my be established that the enployer has failed to honour the



obligation inplicit within the article. The article nust, at a

m ni mum be construed as requiring that the enpl oyee be given fair
consideration for training. For the reasons stated, however, the
Arbitrator cannot sustain the Brotherhood's interpretation of Article
5.2(b).

For the foregoing reasons the grievance nust be di sm ssed.

May 13, 1988 (SGD) M CHEL G PI CHER
ARBI TRATOR



