CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1789
Heard at Montreal, Tuesday, June 14, 1988
Concer ni ng
CANADI AN NATI ONAL RAI LWAY
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Cl ai m of Conductor E.J. Hawthorne and crew of Rainy River for paynent
of "tied up between term nal pay" under Article 35A.1 of Agreenent
4. 3.

JO NT STATEMENT OF | SSUE:

On April 8, 1983, Conductor E.J. Hawt horne and crew were called in
strai ght away service from Rainy River to Ranier going off duty at
Rani er at 0530. The crew was again ordered in strai ght away service
fromRanier to Rainy River on duty at 1245 that sane day. Conductor
Hawt horne subnitted a claimfor 7 hours and 15 ni nutes which
represented the tinme off duty between 0530 and 1245. The cl ai m was
declined by the Conpany.

The Uni on contends that Conductor Hawt horne and crew were tied up
between term nals and are entitled the paynent of this all owance.

The Conpany declined the Union's appeal.

FOR THE UNI ON: FOR THE COMPANY:
(SG) J. W ARMSTRONG (SG) D. C. FRALEIGH
for: General Chairman Assi st ant Vi ce-President

Labour Rel ati ons

There appeared on behal f of the Conpany:

J. Hnatiuk - Manager Labour Rel ations, Montreal
S. Gou - Labour Rel ations Assistant

St. Lawrence Regi on, Montreal
D. Lussier - Co-ordinator, Special Projects,

Transportation, Mntreal
And on behal f of the Union:

J. W Armstrong - Vice-General Chairman, Ednonton



L. H Jd son - General Chairman, Ednonton

AWARD OF THE ARBI TRATOR

The Union's claimis filed under Article 35A.1 of the Collective
Agreenent. It provides as foll ows:

35A.1 Trainnen, other than those in weck, work construction, snow
pl ow and fl anger service may be tied up at any point between
the initial term nal and the point for which called and the
tie-up point shall be recognized as the final term nal
Trai nmen so tied up shall be paid actual niles or hours to
the tie-up point but not less than a m ni num day of 100

mles, and fromtied up until again resuming duty will be
conpensat ed hour for hour on the basis of 1/8th of the daily
rate for the first 8 hours in each 24 hours so held. |In the

application of this paragraph to trainnmen ordered for a
turnaround trip, the turning point or any internedi ate point
wi |l be considered as being between term nal points.

It is not disputed that on the facts of the instant case Ranier

M nnesota was the "point for which called" within the nmeani ng of the
foregoing provision. On a plain reading of the article it cannot be
concl uded that Conductor Hawt horne can be said to have been tied up
at any point between Rainy River (the initial terminal) and Ranier
(the point for which called).

The Uni on acknow edges that the strict |anguage of Article 35A does
not protect Conductor Hawt horne and crew in the circunmstances which
obtai ned on April 8, 1983. It subnits, however, that an
under st andi ng had previously been reached with the Conpany in 1978
that, notwi thstanding the article, General Chairman H. Burnett was
gi ven guarantees by Conpany officers that the agreenent woul d cover
Rai ny Ri ver crews and conpensate themfor the tinme tied up at Ranier

If the Arbitrator is satisfied that the foregoing allegation is true
t he grievance should succeed. The material would then disclose that
the Union renegotiated the | anguage of Article 35A with an express
undertaki ng fromthe Conpany that it would not apply its strict
provisions to the crews at Ranier. It would, in other words, be
estopped fromso doing. An Arbitrator is naturally reluctant to
accept extrinsic evidence of an intention apparently inconsistent
with the clear |anguage of a Collective Agreenent. \Were, however,
sufficient evidence is adduced to satisfy the adjudicator that the
parties had an intention not to apply the strict ternms of the

| anguage in a given situation, and a party has relied to its
detrinment on that understandi ng, estoppel nust apply.

The issue therefore becones whether there is sufficient evidence in
the instant case to establish what the Union alleges. After a
careful review of the material | amsatisfied that there is. It is
not di sputed that for a period of sone five years, between 1978 and
1983, the Company consistently paid the "tied up between term nals"
clains for crews at Ranier. The material discloses that on an early
claim filed prior to the effective date of the agreenent which



amended the | anguage of Article 35A, the Conpany's |ocal trainmaster
acknowl edged that in principle the new agreenment would all ow the
paynment of the crews' clainms at Ranier. While | accept that the
observation of a single |local nmenber of managenment need not bind the
Conpany for the purposes of the interpretation of its collective
agreenent, | am persuaded that the whole of the evidence does support
the position advanced by the Union with respect to the mnutual

under standi ng of the parties. This does not appear to be a case of
erroneous practice which the Conpany has a right to correct. The
comuni cation signed by Trai nmaster Bekker and the sworn affidavit of
Local Chairman R C. Ewal d respecting the understandi ng reached with

t he Conpany corroborated by the consistent five year practice of
honouring the clainms of crews at Ranier establishes, on the bal ance
of probabilities, that the parties did intend that the clains which
are the basis of this grievance should be paid. Any alteration of
that practice is a matter for further negotiation between the

parti es.

For the foregoing reasons the grievance nust be allowed. The claim
for seven hours and fifteen mnutes filed by Conductor Hawt horne and
crew shall therefore be paid forthwith. | remain seized of this
matter in the event of any dispute between the parties concerning the
interpretation or inplenentation of this award.

June 16, 1988 (SGD) M CHEL G PI CHER
ARBI TRATOR



