CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1791
Heard at Montreal, Tuesday, 14 June 1988
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:
COVPANY:

Appeal of the discharge of M. E. Mrgan, Toronto, for conduct
unbecom ng an enpl oyee while enployed in the Crew Management Centre.

BROTHERHOCD:

Appeal of the discharge of M. E. Mrgan, Toronto, for alleged
conduct unbecom ng an enpl oyee while enployed in the Crew Managenent
Centre.

COVPANY STATEMENT OF | SSUE

On Cctober 16 and 17, 1987, the Conpany received witten conplaints
fromtwo fenmal e enpl oyees concerning the behaviour of M. E. Morgan

An investigation into the facts surroundi ng these conpl ai nts was
conducted. During this investigation, the Conpany determ ned that
the grievor had engaged in both physical and verbal sexual harassnent
agai nst the two femal e enpl oyees.

As a result of the investigations on Cctober 22, 1987, M. E. Morgan
was di schar ged.

The Brotherhood has grieved the dism ssal on the grounds that the

i ncidents did not take place, rather the grievor is the victimof a
conspiracy. Further that there is a |lack of evidence to support the
charges. The Brotherhood requests the grievor be reinstated to his
position and fully conpensated for all |ost wages, including
interest, overtinme and benefits.

The Conpany di sagrees with the Brotherhood's contention and has
declined the appeal of discharge.
BROTHERHOOD STATEMENT OF | SSUE

M. Morgan was di scharged by CN Rail on Cctober 22nd, 1987. The
Conpany all eged that M. Mrgan had, earlier in Cctober, sexually



harassed two fenal e enpl oyees who were co-workers with M. Mrgan in
the Crew Managenment Centre.

The Brotherhood has grieved the disnmi ssal on the grounds that no
behavi our that could be construed as sexual harassnent occurred as
al | eged.

The Brotherhood requests that the grievor be reinstated to his
position in the Crew Managenent Centre and be nade whole for all
| osses, including interest, overtine and benefits.

FOR THE BROTHERHOCD: FOR THE COVPANY:
(SG) TOM McGRATH (SGD) W W W LSON
Nat i onal Vi ce-President for: Assistant Vice-President

Labour Rel ati ons

There appeared on behal f of the Conpany:

J. Luci ani - Counsel
W W WIson - Director, Labour Relations, Mntreal
G \Wheatl ey - Manager, Labour Rel ations, Montreal
M M Boyle - Labour Relations Oficer, Mntreal
S. F. McConnville - Labour Relations O ficer, Mntreal
B. Boucher - Transportation O ficer, Operations Toronto
B. Hogan - Manager, Crew Managenment Centre, Toronto
M Cachi a - Supervisor, Crew Management Centre Toronto
R. Haf eez - Supervisor, Crew Management Centre Toronto
S. P. Burt - Wtness
L. A Peldiak - Wtness
And on behal f of the Brotherhood:
M Lynk - Counsel, Executive Assistant, CBRT&GW
T. N. Stol - Regional Vice-President, Toronto
R Storness-Bliss - Regi onal Vice-President, Vancouver
R Cee - Staff Representative
G Johnston - Wtness
B. Fitzgerald - Wtness
S. Baker - Wtness
R Jones - Wtness
C. Roach - Observer
E. Mdrgan - Grievor

On Monday, 11 July 1988:

There appeared on behalf of the Conpany:

J. Luci ani - Counsel

M M Boyle - Labour Relations Oficer, Mntreal

S. F. McConnville - Labour Relations O ficer, Mntreal

B. Boucher - Transportation O ficer Operations, Toronto
B. Hogan - Manager, Crew Managenment Centre, Toronto
R. Haf eez - Supervisor, Crew Management Centre Toronto
J. Powel | - Wtness

B. Sins - Wtness



S. P. Burt - Wtness
L. A Peldiak - Wtness

And on behal f of the Brotherhood:

M Lynk - Counsel, Executive Assistant, CBRT&GW
T. N. Stol - Regional Vice-President, Toronto

R Cee - Staff Representative, Toronto

G. Johnston - Wtness

B. Fitzgerald - Wtness

S. Baker - Wtness

R. Jones - Wtness

C. Roach - Qpbserver

E. Mbrgan - Gievor

AWARD OF THE ARBI TRATOR

M. Edwi n Morgan grieves his discharge by the Conpany for alleged
acts of sexual harassment. M. Mrgan, who is nmarried and is 36
years old, was enpl oyed as a crew dispatcher in the Crew Managenent
Centre located in Union Station in Toronto. He has sone 13 years
seniority, having first entered the service of the Conpany on
February 5, 1974. The Union asserts that the allegations of sexua
harassment nmade agai nst M. Mrgan are without foundation, and it
seeks his reinstatenent with full wages and benefits. The Conpany
mai ntai ns that the grievor's conduct in respect of two fenmale
co-workers, fromw thin the sane bargaining unit, constitutes serious
sexual harassment. It subnmits that the discharge of the grievor was
appropriate in the circunstances.

I
THE EVI DENCE

The conpl ai nt of sexual harassnment nade agai nst M. Mrgan was
brought by two young and relatively new enpl oyees, M. Susan Burt and
Ms. Lisa Peldiak. The evidence establishes that Ms. Burt's brother
St ephen Burt, is enployed within the Crew Managenment Centre. At his
suggestion, both Ms. Burt and Ms. Peldiak applied successfully for

j ob openings in the Conpany's crew dispatching centre at Union
Station. Both comenced enploynment in July of 1987. It is conmpn
ground that historically the Crew Managenent Centre has been

predom nantly staffed by nale dispatchers. The Centre, which
operates on a three shift, 24-hour-a-day basis, is responsible for
assenbling and notifying train crews from anong avail abl e running
trades enpl oyees, in accordance with Conpany policy and the rights of
the enpl oyees established within their respective collective
agreenents.

The Crew Managenent Centre is a relatively snmall open office

contai ning some ten desks, each of which is equipped with a tel ephone
and a conputer and video display termnal. Each desk corresponds to
a certain railroading area, such as Belleville or Hornepayne. Using
the information avail able through the conputer the crew di spatcher
contacts avail able crew nenbers to assenbl e teans of enployees
responsi ble for the operation of trains within a designated
geographic area. It is conmon ground that this can, at tinmes, be a
hectic and intense experience, particularly when enpl oyees take issue



with the order of their assignment and the dispatcher's
interpretation of their right to be called to work in a particular
circunmstance. There seens little doubt that the tel ephone
conversati ons between di spatchers and running trades crew nenbers
within the Crew Managenent Office are frequently |oud and, on
occasion, coloured with fairly graphic swear words.

The evi dence establishes that both Ms. Burt and Ms. Peldiak were, in
part, trained by M. Mrgan in the procedures of crew dispatching.
Both Ms. Peldiak and Ms. Burt testified that M. Mrgan was extrenely
conpetent at his job, was helpful in their initial orientation to the
wor k of the Crew Managenent Centre and, as the weeks passed, always
remai ned avail able to hel p them out whenever they needed assi stance
with any problemw th which they were not famliar

Ms. Burt, who was 19 years old at the tine, testified that she was
first subject to physical harassnment by M. Mrgan on Cctober 10,
1987. Her evidence establishes that she had been a friend of M.
Pel di ak for approxinately a year, both having worked in a clothing
retail store prior to their enmploynent at CN. On the night of

Oct ober 10th, while working at her video display termnal, she

devel oped a stiffness in her neck. She asked Ms. Peldiak to give her
a nmassage, which the latter proceeded to do. According to Ms. Burt,
M. Morgan shortly canme up behind the two enpl oyees stating: "Grls
shoul dn't be doing this, it |ooks funny." According to the evidence
of Ms. Burt, corroborated by that of M. Peldiak, M. Mrgan
proceeded to take over nmamssaging Ms. Burt's neck and shoul ders,
causing Ms. Peldiak to move away. Ms. Burt testified that after
massagi ng her neck and shoulders he tried to reach down towards her
breasts. According to Ms. Burt when she pulled forward he then
reached under her arms, causing her to pull away again, stating
"Eddie, don't". According to Ms. Burt M. Mrgan sinply | aughed and
went back to his desk. She testified that other enpl oyees observed
what occurred, including enployee Gant Johnston.

The second incident involving Ms. Burt occurred on October 13, 1987.
According to Ms. Burt, on that occasion, she was busy on the

tel ephone with a crew nenber when M. Mrgan approached her from
behi nd and began to massage her neck and shoul ders once again. As
she was speaki ng, he noved his hands forward towards her breasts and
when she pulled away he again tried to put his hands under her arns.
Ms. Burt again told M. Myrgan not to do it. M. Burt testified that
once nore M. Mbrgan | aughed at her reaction.

According to Ms. Burt the effect of these advances by M. Morgan were
devastating to her. She testified that M. Mrgan's actions, and the
result of her reporting what had transpired, inpacted greatly on her
life. She relates that she was eventually forced to quit her job and
has had to see a counsell or because of the enotional problenms which
resulted. The process of conplaint, investigation and their
aftermath are reviewed in greater detail bel ow

Ms. Pel di ak gave evi dence corroborating the account of Ms. Burt
respecting the nassage incidents both on Cctober 10 and 13. M.
Pel di ak' s evidence al so relates further incidents of sexua
harassment directed at herself. According to Ms. Peldiak's evidence,
M. Morgan becane physical with her alnost fromthe begi nning of her



training. She states that he would lean very close to her to explain
t hi ngs and gradually becane nore and nore famliar. M. Peldiak

rel ates that she first becanme unconfortable when, not |long into her
enpl oynment rel ationship, M. Mrgan began patting her behind and
maki ng sexual | y suggestive verbal comments. She states that on one
occasi on when she cane into work |looking tired, he asked what she had
been doi ng and, specifically, whether she had been up all night with
her boyfriend, saying "He nust have worn you out." Ms. Peldiak
relates that the grievor also made comments about the attractiveness
of her legs and, on nore than one occasi on, made half joking
references about wanting to marry her

Ms. Pel diak asserts that the verbal comrunication from M. Mrgan
gradual |y got worse. She testified that when he began to nake
statements to the effect that he would buy her nice presents if she
was good and repeatedly stated, in the presence of other enpl oyees,
that he wanted to nmarry her, she becane acutely enbarrassed and did
not know how to handl e the situation. M. Peldiak stated in her

testinmony "I'd |l augh at hi mwhen he tal ked of marrying ... he
obviously was married. When he started tal king about ny body it got
unconfortable. To hide my enbarrassnent, 1'd laugh it off ... | was

enbarrassed and unconfortable."

The nost serious allegation made by Ms. Pel diak concerns an incident
whi ch she describes as having occurred on the afternoon of Cctober 3,
1987. On that day she was assignhed to the afternoon shift, in charge
of the Belleville desk. Early in the shift she proceeded to the
kitchen, a small, enclosed area adjacent to the crew di spatching

of fice, where she made herself a cup of coffee. According to her

evi dence she was alone in the roomuntil M. Mrgan entered. She
states that she offered himcoffee and they exchanged a few words
about the shift. According to Ms. Peldiak while she was standing at
the table stirring her coffee M. Mrgan said "I know what you want",
a comment he had nmade to her on earlier occasions. He then came up
behi nd her and, reaching around her, put both of his hands on her
breasts and pul | ed her against him rubbing his penis against her
behind. M. Peldiak testifies that she i medi ately pushed M. Mrgan
away from her. Feeling what she described as a conbinati on of

astoni shment and revul sion, she left the room and proceeded directly
to her work station. She relates that shortly thereafter M. Morgan
foll owed her to her desk where he stated "If | was good I'd get sone
nice Christms presents." M. Peldiak's evidence is that she did not
di scuss M. Mdrgan's assault on her in the kitchen with anyone,
principally out of a sense of personal shane for what had happened.

Al t hough she and Ms. Burt frequently travelled to work together, and
she had observed the two massagi ng incidents involving M. Mrgan and
Ms. Burt, both enployees confirmed in their evidence that neither
spoke to the other at any time about the stress and disconfort that
each was feeling with respect to the verbal and physical overtures of
M. Mbrgan.

It appears that M. Morgan's actions in respect of the two fenmale
enpl oyees were revealed only as a result of an incident at the hone
of Ms. Burt on the evening of October 15, 1987. According to her
account, she was so troubled by the stress that she felt as a result
of M. Mrgan's actions at the office, that that evening while at
honme wi th her boyfriend she became upset and began crying. Wen her



father cane hone and demanded to know what the probl em was, she
related the two massagi ng i nci dents of October 10th and 13th
involving M. Morgan. Her father advised her that she should first
contact the Union. Follow ng his advice she then called WIIiam
Hut chens, a grievance officer with the Union and informed hi m what
was happening with M. Mrgan at the office. According to Ms. Burt,
however, her father also notified her brother Stephen Burt. It
appears that M. Burt, in turn, contacted Crew Manager Barry Hogan.
M. Hogan tel ephoned Ms. Burt, and bei ng advised of the genera
nature of her conplaint, arranged for both Ms. Burt and Ms. Peldi ak
to meet with himat his office on Cctober 16, 1987.

It was only in the course of that neeting that Ms. Peldiak discl osed
the incident which had taken place in the kitchen on October 3rd.
Both Ms. Burt and Ms. Peldiak then inforned the Conpany of the verba
overtures by M. Mirgan and of the two massagi ng incidents involving
Ms. Burt. As a result of an ensuing investigation, the Conpany
accepted the accounts of these events related by the two fenmale

enpl oyees and M. Mrgan was di scharged

The grievor's discharge was by no neans the end of difficulties for
Ms. Burt and Ms. Peldiak. While M. Mrgan's denials of any
wrongdoi ng were not accepted by managenent, they received al npst

uni versal acceptance anong the ot her enployees in the Crew Managenent
Centre. The other enployees, nany of whom had known M. Morgan for
years, refused to support Ms. Burt and Ms. Peldiak or, it would
appear, even to take a neutral position. |In the result, both M.
Burt and Ms. Pel diak found thensel ves ostracized by their fellow

enpl oyees.

The aftermath of the conplaint against M. Mrgan was particularly
devastating for Ms. Burt. She related that a nale enpl oyee
approached her and said that she did not know what she was doi ng and
that she did not appreciate how serious her accusation was.

According to her evidence she retorted by aski ng hi mwhether he
under st ood how serious it was. She further relates that a female
enpl oyee told her that M. Mrgan didn't nean to hurt anyone. Her
response to the fermal e enpl oyee was "He can do what he wants to you -
not to nme; it's nmy body!™ M. Burt relates that people in the office
i gnored her, tal ked behind her back and woul d point at her. She felt
enor nous pressure, as a result of which she noved to a day job, which
meant a downgrade to a clerical position, and worked only one further
day as a dispatcher. The clerical position was, however, in the sane
of fice, and she continued to feel peer pressure against her

According to her evidence, she could no | onger handle working in the
of fice, and so booked sick and finally resigned from Canadi an
National. In her words, "I didn't know what else to do."

Ms. Burt testified to her feeling of enornous personal injustice and
outrage. In her view she has become, in effect, a double victim
firstly of M. Mrgan's alleged harassnent and secondly of the
condemmati on of her peers and subsequent |oss of enploynent. Her

evi dence, which was given partly in tears, relates that she had to
seek enotional counselling and was forced to find alternative

enpl oynment as a receptionist/secretary for an insurance adjuster, a
j ob which pays substantially | ess than the position she held with
Canadi an Nati onal .



Ms. Peldiak has fared little better. |In her evidence she relates
that she was reproached and i gnored by other enployees, both male and
femal e. She describes the stress which she felt in the workplace as
greatly aggravated by the fact that her detailed witten statenent of
conpl aint concerning the incident in the kitchen was circul ated
generally within the workplace, a fact which she blanes on the Union
Ms. Peldiak relates that she feels hunmiliated and enbarrassed by that
devel opnent. She al so expresses bitter resentnment at an article
relating the di scharge of M. Mrgan which appeared in the Toronto
Star on April 17, 1988. The article, which generally relates the
facts of the case from M. Mrgan's perspective and reflects his
characterization that he was victim zed by the lies of two female
enpl oyees, further aggravated the position of Ms. Peldiak in the eyes
of other enployees. While it is not clear fromthe evidence when it
occurred, it is not disputed that at sonme point M. Peldiak ceased
working in the Crew Managenent Centre and, at the tinme of the

heari ng, she was on an extended sick | eave due to the stress which
she has experienced.

Wil e the evidence of both Ms. Peldiak and Ms. Burt contains
reference to sexual innuendo in the words addressed to them by M.
Morgan, it would appear undi sputed that other mal e nenbers of the
staff of the Crew Managenent Centre al so engaged in a degree of

sexual familiarity in the words which they spoke to the two fenale
enpl oyees, fromtine to tine. M. Burt testified that she received a
nunber of comments of a sexual nature from dispatcher Fitzroy

Morri ssey and Supervisors M chael Cachia and WIIliam Kravecas. She
relates that M. Morrissey made repeated references to the
attractiveness of her breasts, that M. Cachia "joked" repeatedly
about how he |ikes her |egs and how sexy she is. She further relates
that on one occasion M. Kravecas, responding to her comment during a
t el ephone consultation to forget about the problemand "... have a
sl eep on nme", responded by saying "Boy, would | like to!"

The material respecting verbal abuse of M. Peldiak by other nenbers
of the staff appears to be nore linmted. During her testinobny at the
arbitration hearing she did not relate any specific incident. During
the course of the Conpany's investigation, Ms. Peldiak stated that

she and Ms. Burt did have occasion to discuss " what was
happening to us, like why are we getting all these remarks from
people. It wasn't right and it bothered us alot ...". The

statement of anot her enpl oyee nmade during the Conpany's investigation
gi ves further substance to this observation by M. Peldiak. Under
guestioning by the Conpany's officer, M. Grant Johnston related that
on one occasion M. Mrrissey nade a comrent to the effect that he
would Iike to take both Ms. Burt and Ms. Peldiak to a beach "...
where the girls can get a tan all over "

M. Johnston was called as a witness by the Union at the arbitration
hearing. He was naned by both Ms. Burt and Ms. Peldiak as a fell ow
enpl oyee who had w tnessed both verbal abuse on the part of M.
Morgan as well as his attenpts to touch Ms. Burt's breasts while
massagi ng her neck at her work station. M. Johnston testified that
he did observe M. Mrgan massagi ng Ms. Burt on both October 10th and
October 13th. According to his evidence, on both occasions it was an
i nnocent gesture and, while he had an unobstructed view, he did not



see any attenpt by M. Mrgan to touch her breasts. According to M.
Johnston there was nothing unusual in M. Mrgan's behaviour, and he
described his fellow worker as a tactile person who had, on occasion
given hima back rub while on the job as well. While M. Johnston
related that it did not trouble himwhen M. Mrgan touched himin
that way, he conceded that during one incident, when Ms. Burt was
speaking to an enpl oyee on the tel ephone and M. Morgan nassaged her
from behind, in his opinion, she did | ook unconfortable.

During the course of his statenment to the Conpany's investigating

of ficer, M. Johnston confirned that, on at |east one occasion, he
overheard M. Mrgan asking Ms. Peldiak to marry him He
characterized M. Mirgan's words as intended in a joking manner and
not offensive. M. Johnston also confirnmed during his evidence at
the hearing that on at |east one occasion he wtnessed what he
considered to be serious verbal abuse of a sexual nature of Ms.
Pel di ak by Supervisor Cachia. He testified that M. Cachia energed
fromhis office and made a nunmber of statements to Ms. Peldiak which
M. Johnston found of fensive. M. Johnston relates: "Lisa was on

t he Hornepayne desk. M ke canme out of his office to nake coments to
her. | could see she was unconfortable ... it started with her |egs
and went fromthere.” According to M. Johnston's evi dence,
afterwards he spoke privately with M. Cachia, telling himthat his
actions were highly inproper and could land himin trouble.

M. Morgan deni es any w ongdoi ng whatever. During the course of the
Conpany's investigation M. Mrgan denied that he ever sexually
harassed Ms. Burt or Ms. Peldiak either physically or verbally. He
specifically denied any recollection of massaging Ms. Burt's back and
attenpting to touch her breasts, sexually assaulting Ms. Peldiak in
the kitchen, patting Ms. Peldiak on the behind, or asking M. Peldiak
jokingly or otherwise to marry him During a second investigation
when specifically confronted with the statements of M. Johnston that
he had witnessed M. Mrgan massaging Ms. Burt's neck and had
overheard his overtures of marriage to Ms. Peldiak, M. Mrgan
stated: "No, | have no recollection of this."

At the arbitration hearing M. Mrgan's recollection was markedly
different. He testified that the work in the Crew Managenent Centre
can be very stressful, sonetines giving rise to crude | anguage.
According to his evidence he sonetines touches or nmassages the

shoul ders of other enployees to raise their spirits, and that verba
banter is also not uncommon. During the course of his testinony, M.
Morgan recall ed that on October 10th he was working the afternoon
shift while Ms. Burt was assigned to the Northern desk. He relates
that she had a problem finding a brakeman for a crew and asked for
his help. M. Mrgan states that he approached her and while he was
hel ping her to find a crew nmenber, he put his hand on her shoul der

He categorically denies that he attenpted to touch her breasts or
that she said anything like "Eddy, don't!" He also states that on
October 13th, during the midnight shift, he was on the Northern desk
while Ms. Burt was on the "tail end". According to his evidence
whil e she was on the tel ephone he approached to ask if she wanted a
coffee, and Ms. Burt replied that she would |like toast and m k. He
recalls that he then put his hand on her shoul der adding that she did
not say anything by way of objection.



Under examination in chief by counsel for the Union, when M. Mbrgan
was asked whether he had asked Ms. Peldiak to marry him he answered
"No and Yes". According to his evidence, on one occasion he was
meki ng a general conmment about marriage intended as a joke, stating
that men are foolish in their eagerness to get married. According to

his testinony, by way of illustration, he jokingly fell on his knees
in front of Ms. Peldiak who happened to be present saying "Marry ne!"
as a conmical illustration of what he neant. M. Mrgan stated that

his comment was not intended to be addressed to anyone in particular

Under cross exani nation by counsel for the Conpany, M. Mrgan was
asked why his recollection of these events was so nuch better at the
arbitration than it apparently had been during the course of the
Conpany's investigation. M. Mrgan responded that in the wake of
the all egations against him under the pressure of the investigation,
"I ... was affected enotionally ... | was conpletely out of ny
senses”.

Followi ng M. Morgan's testinony the Conpany called reply evidence
M. Barry Hogan, Manager of the Crew Managenment Centre in Toronto
testified that he served M. Mrgan with the Form 780 advi si ng hi m of
his discharge. On that occasion, which took place at the grievor's
home, according to M. Hogan, M. Mrgan registered surprise and
stated that although he had massaged Ms. Burt's shoul ders, he had not
attenpted to touch her breasts, and that nothing el se had happened.
During the course of M. Hogan's earlier evidence, given during the
Conpany's case in chief, he also related that when, through the
course of the Conpany's investigation, he becanme aware of the

al  egations against M. Mrrissey, M. Cachia and M. Kravecas
respecting verbal abuse of the two femal e enpl oyees, he net
separately with each of themin his office, reprimandi ng them
verbally for their m sconduct and warning themthat such activities
woul d not be tolerated in the future.

During the course of the hearing evidence was directed, chiefly

t hrough questions put to various w tnesses by counsel for the Union
going to the suggestion of a conspiracy on the part of Ms. Burt and
Ms. Peldiak to falsely accuse M. Mrgan of sexual harassnent. The
conspiracy theory, which first appeared in a gratuitous statenment of
opi ni on on the part of enployee Gant Johnston during the course of

the Conpany's investigation, is that personal aninpbsity between M.

Morgan and Stephen Burt, Ms. Burt's brother who was a nenber of the
bargai ning unit but was enployed as a crew supervisor at the tine of
these events, is at the root of the allegedly fal se accusations

| evelled at M. Mborgan.

The evidence confirms beyond di spute that on a nunmber of occasions
M. Mrgan and M. Burt engaged in nutually abusive verbal exchanges
on work related di sagreenents and that their relationship is not

mar ked by an excess of cordiality. Wile questions were put to Ms.
Pel di ak suggesting that she and M. Burt were in a romantic

rel ati onship, this was categorically denied by Ms. Peldiak. She
acknow edges that she knew M. Burt and that they had nmet socially on
one or two occasions. According to her evidence, which is
substantially unchal | enged by evi dence of any substance called by the
Uni on, she has never had any romantic involvement with Stephen Burt.
During the course of the Company's earlier investigation when the



suggesti on of such an involvenent was rai sed and the all eged
conspiracy was put to her she asserted, again w thout rebuttal by the
Union, that her limted contact with M. Burt had been casual only
and that he was in fact living with a fenmal e conpani on. Both M.
Pel di ak and Ms. Burt denied forcefully, and with sone indignation,
the suggestion, first expressed by M. Johnston, that the two fenmale
enpl oyees were mani pul ated by M. Burt in a concealed attenpt by him
to secure M. Mrgan's discharge.

Il
ARGUMENT

Counsel for the Conpany submits that the evidence discloses a clear
case of both verbal and physical sexual harassnent directed at Ms.
Burt and Ms. Peldiak by the grievor. She stresses that the events
whi ch they experienced have |l eft deep scars upon them as one has
been forced to resign and the other has had consistent difficulty
returning to the workplace. Counsel stresses what she characterizes
as the "selective nenory"” of M. Mrgan at various tines during the
i nvestigation and the arbitration with respect to the incidents
alleged. 1In this regard she points to the di screpancy between M.
Morgan's failure to recall anything during the course of the
Conpany's investigation and his apparently clear recall of a nunber
of incidents at the arbitration hearing. She further points to the
evi dence of M. Hogan confirmng M. Mrgan's adm ssion that he had
massaged Ms. Burt's shoulders at the tinme that M. Hogan delivered
t he Conpany's notice of termination to M. Mrgan at his home,
notwi t hstandi ng his earlier denials.

By contrast she characterizes the testinony of M. Peldiak and Ms.
Burt, substantiated at least in part by M. Johnston, as being clear,
consistent and credible in all material respects. She notes that
there are no inconsistencies between the statenents of M. Pel diak
and Ms. Burt fromthe tine that they first voiced verbal conplaints
to their supervisor, through the various stages of the Conpany's
formal investigation and throughout their respective exam nation in
chief and cross exami nation at the arbitration hearing. She submits
that in all respects their testinmony is to be preferred to that of
M. Mrgan and that the Arbitrator nust conclude, on the bal ance of
probabilities, that both of the fenmal e enpl oyees concerned were
seriously victim zed by verbal and physical abuse of a sexual nature
at the hands of the grievor. On this basis she subnits that the
Conmpany had anpl e cause to terninate his enpl oynent.

Counsel for the Union advances a twofold argunment. Firstly he
submits that the Arbitrator should accept the evidence of M. Morgan
denying the all egations of sexual harassment. |In the alternative,
shoul d the evidence di sclose sonme degree of wongdoing by the
grievor, counsel argues that a number of factors should be brought to
bear in mitigation, and that his discharge woul d be excessive in the
ci rcumst ances.

Counsel for the Union relies on what he characterizes as evi dence of
the general atnosphere within the workplace. He notes that the work
of crew dispatchers is generally agreed to be stressful, and that
coarse | anguage i s not uncomon within the Crew Managenent Centre.



He further notes the evidence of a number of w tnesses confirmnng
that M. Morgan is generally inclined to strong verbal expression and
is a conparatively tactile individual readily inclined to touch other
enpl oyees, including mal e enpl oyees such as M. Johnston

Wth respect to the allegations of M. Mrgan's attenpts to touch Ms.
Burt's breasts both on October 10 and October 13, counsel for the

Uni on submits that the Arbitrator should give weight to the evidence
of M. Johnston to the effect that he saw no attenpt to touch M.

Burt in a sexual way. Wth respect to the allegation that M. Mrgan
asked Ms. Peldiak to marry him counsel nmaintains that M. Mrgan's
words nust be seen in their context, and that they were intended in a
i ght hearted and inoffensive way. Lastly, with respect to the
kitchen incident and the all eged physical assault of M. Peldiak on
October 3, counsel stresses that there is no eyewitness testinony to
corroborate Ms. Peldiak's account of that accusation, that it is
categorically denied by M. Mrgan. He submits that in this respect
the evidence of the Conpany is sinply insufficient to discharge the
burden of proof which is upon it. He argues that the conduct alleged
woul d appear to be clearly inconsistent with what he characterizes as
M. Morgan's good character as an enpl oyee of | ong-standi ng who
commands the unqualified respect of his fellow workers. Stressing
that sexual assault is a grave accusation, the proof of which should
require clear and cogent evidence, counsel for the Union asks the
Arbitrator to conclude that the alleged assault upon Ms. Peldiak, and
i ndeed all of the allegations of attenpts at physical famliarity
made agai nst M. Mrgan, are sinply not proved on the evidence.

In the alternative, counsel for the Union argues that if it is found
that M. Mrgan did engage in sone degree of unacceptabl e behaviour
anmpunting to sexual harassnment, a nunmber of mitigating factors should
reduce the disciplinary outcome to a penalty |ess serious than his
discharge. In this regard counsel points to his good prior

di sciplinary record over a period of 13 years of service, the

undi sputed evidence that M. Mrgan was an able worker |iked by his
enpl oyees and that he is the principal nmeans of support of his

fam ly. Counsel also argues that the evidence of verbal harassnent
of a sexual nature aimed at both Ms. Burt and Ms. Peldiak by at | east
one ot her enpl oyee and two nmenbers of supervision nmust weigh heavily
in M. Mrgan's favour on the issue of mitigation. Noting that no
formal discipline of any kind was registered against M. Morrissey,
M. Cachia or M. Kravecas beyond a verbal reprimnd, counsel for the
Uni on submts that the discharge of M. Mrgan woul d be inequitable
in the circunstances.
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