CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1794
Heard at Montreal, Wednesday, June 15, 1988
Concer ni ng
CP EXPRESS & TRANSPORT
And

TRANSPORTATI ON  COMVUNI CATI ONS UNI ON

Dl SPUTE:

Overtime being allocated to junior enployees when senior qualified
enpl oyees were avail abl e.

JO NT STATEMENT OF | SSUE:

When overtinme is required prior to the regular starting tinme, the
Conpany is allocating this overtinme to junior enployees when senior
enpl oyees returning to work from annual vacation are qualified and
avai |l abl e, but are not offered this overtime.

The Brot herhood nmintains these enpl oyees returning from annua
vacation are entitled to this overtinme providing they are senior and
qualified, in accordance with Article 13 of the Collective Agreenent.

The Brotherhood filed clains on behalf of the senior enployees,
claimng the hours of overtine worked by the junior enployees.

The Conpany declined the clains nmaintaining that the enpl oyees are
not available to performthe overtine.

FOR THE BROTHERHOCOD: FOR THE COVPANY:
(SG) J. J. BOYCE (SG) B. D. NEIL
General Chairman Director, Labour Rel ations

System Board of Adjustnent 517

There appeared on behal f of the Conpany:

D. Weinert - Labour Relations O ficer, Toronto
D. Bennett - Labour Relations Oficer, CanPar
Toronto

And on behal f of the Union:



J. J. Boyce - General Chairman, Toronto
J. Crabb - Secretary/ Treasurer, Toronto

AWARD OF THE ARBI TRATOR

Article 13.8 of the Collective Agreenent reads, in part, as foll ows:

Overtime shall be allocated on the basis of seniority
wherever possible, in a voluntary manner, within the
work cl assifications and shifts, provided the enpl oyee
is capable of perform ng the duties;

A simlar provision is found in Article 13.9.

The sole issue is whether enployees returning fromvacation are
entitled to exercise a right of first refusal in respect of overtine
schedul ed i mmedi ately prior to their first regular shift upon return
from vacati on.

Vacation is covered by Article 22 of the Collective Agreenent. It is
an el aborate provision, extending over sone nine pages of the
docunent. Vacation entitlenents which exceed the mninmumrights
provi ded in the Canada Labour Code usually represent the gains of
years of collective bargaining on the part of the union. Essentia
to the concept of the annual vacation is the right of an enployee to
be free frombeing recalled to work. That is specifically reflected
in Article 22.13 of the Collective Agreenent which provides as
fol |l ows:

22.13 1t should be definitely understood that, unless otherw se
nmutual |y agreed, an enpl oyee on vacati on nust not be
recalled to duty.

In the Arbitrator's viewit is inplicit that the obligation to
distribute overtime on the basis of seniority applies only to those
enpl oyees who can reasonably be considered as avail able for work. As
a general matter it is understood that an enployee is on vacation
fromthe tinme that he or she punches out followi ng the |ast shift
prior to the vacation until the sane enpl oyee punches in on the first
shift scheduled following their return fromvacation. 1In the
Arbitrator's view, absent clear |anguage in the Collective Agreenment
to the contrary, such enployees should not be viewed as "avail abl e"
for overtine. Consequently, | cannot conclude that the obligation to
al l ocate overtine on the basis of seniority contained in Article 13.8
and 13.9 was neant to apply to enpl oyees who have not yet returned
fromtheir vacation.

For these reasons the grievance nust be di sm ssed.

June 16, 1988 (SGD) M CHEL G Pl CHER
ARBI TRATOR



