CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1803
Heard at Montreal, Thursday, June 16, 1988
Concer ni ng
CANADI AN NATI ONAL RAI LWAY
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE
DI SPUTE:

This is a claimby the Union that the Conpany has viol ated the
Col | ective Agreenent by assigning bargaining unit work, track patro
and i nspection, to supervisory personnel

BROTHERHOOD' S STATEMENT OF | SSUE

On January 19, 1987, the Conpany gave notice to the Union that it was
re-organi zing the Track Section of the St. Lawence Region

Engi neering Departnent. Track inspection nethods were to be changed
resulting in a reduction of 51 bargaining unit positions and the
creation of 28 nom nally managenent positions.

The Brotherhood contends that the patrolling and inspection of track
has historically been perfornmed by Track Mai ntenance Forenen and is
properly perforned by persons within the bargaining unit. Article
34.3 prohibits the Enployer from assigning such work to persons not
within the bargaining unit. 1In the alternative, Assistant
Roadrmasters to whom the work has been assigned perform bargai ni ng
unit work to such an extent as to bring themw thin the bargaining
unit.

The Conpany di sagrees with the Union's position

FOR THE BROTHERHOCD:

(SGD) R A. BOADEN
Syst em Feder ati on General Chairman

There appeared on behal f of the Conpany:

T. D. Ferens - Manager, Labour Rel ations, Montrea

R. Lecavalier - Counsel, Montrea

G C. Blundell - Labour Relations Oficer, Mntrea

A. Wat son - Labour Rel ations Trainee, System Montrea



C. Labarre - Regi onal Engi neer, Maintenance of Wy,

Mont r ea
M Hughes - Enpl oyee Relations O ficer, Mntrea
R Paquette - Seni or Analyst, Mntrea

And on behal f of the Brotherhood:

D. McKee - Counsel, Toronto
R A Bowden - System Federation General Chairnman, Otawa
M Gottheil - Counsel, Assistant to Vice-President,
atawa
G Schnei der - System Federation General Chairnman
W nni peg
R. S. Dawson - Federation General Chairnman, W nnipeg
C. J. Mlnnis - Federation General Chairnman, Dieppe
R E. Phillips - General Chairman, Roslin
J. Rioux - CGeneral Chairman, Hornepayne
A. Trudel - CGeneral Chairman, Chonedy
L. Bol and - Wtness
E. denn - Wtness
I. Lupien - Wtness
B. Beauregard - Wtness

AWARD OF THE ARBI TRATOR

The claimof the Brotherhood is based on Article 34.3 of the
Col | ective Agreenent which provides as foll ows:

Per f ormance of Mai ntenance of Way Work by Enpl oyees
Qut si de of Departnent

34.3 Except in cases of enmergency or tenporary
urgency, enployees outside of the maintenance of way
service shall not be assigned to do work which properly
bel ongs to the mai ntenance of way departnent, nor wll
mai nt enance of way enpl oyees be required to do any work
except such as pertains to his division or departnent of
mai nt enance of way service.

The material facts are not in dispute. The Conmpany has reorganized
the track section of the St. Lawence Regi on Engi neering Depart nent
in a way that has resulted in the performance of track inspection

whi ch was previously done by Track Maintenance Forenen, who are
within the bargaining unit, by a category of mmnagenent personne

desi gnated at "Assistant Roadmasters". The result of this
reorgani zati on has been a net reduction of fifty-one bargai ning unit
positions within the Region. The Brotherhood asserts that the
patrolling and inspection of track has traditionally been the task of
Track Mai ntenance Forenen and that the Conpany is prohibited from
assigni ng such work to non-bargaining unit personnel by virtue of the
provisions of Article 34.3 of its Collective Agreement. It asserts



firstly that the Conpany's action violates the Brotherhood's right to
t he exclusive performance of the work in question and, alternatively,
that the Conpany has in effect established a category of

non-bargai ning unit staff whose duties involve little nore that the
core function of the patrol and inspection work which it nmintains
the parties have recogni zed through the terns of their Collective
Agreenent and consistent practice since 1963 is the sole preserve of
Track Mai ntenance Forenen.

The notice to the Brotherhood was tendered under Article 8 of the
Enpl oyment Security and I ncome Mintenance Pl an which provides for
certain procedures and a neasure of job security in the event of an
organi zati onal change which inpacts negatively on pernanent

enpl oyees. The notice gave advice of the Conpany's intention to

rati onalize 105 track sections which included 84 Track Mintenance
Sections, 14 Inspect and Repair Sections and 7 Waysi de Mai nt enance
Sections into 67 new Track Maintenance Sections. According to the
Conpany' s assessnent the conpl enment of 409 track enployees within the
St. Lawrence Regi on was thereby reduced to 358. It appears to be
common ground that al most all of the 28 Assistant Roadmaster
positions created were awarded to Track Mi ntenance Foremen who
previously perfornmed the patrol and inspection function as bargai ni ng
unit enployees. Wiile it is not material to the nerits of the

gri evance, no enpl oyees were in fact laid off as a result of the
organi zati onal change inplenented effective April 20, 1987.

It is conmon ground that Roadnasters, who occupy supervisory
non-bargai ning unit positions, have thensel ves been responsible for
conducting track inspections for as many years as can be traced
through the records. Their authority to do so is not disputed and
appears to have devolved, in recent years, from Board Order R-21295
of the Railway Transport Commi ssion, which issued on 12 Septenber
1975. That order provides, in part, as foll ows:

The inspection of track by railway enpl oyees shall be of
such method and frequency to ensure beyond reasonabl e
doubt that the track is safe for the operation of
railway rolling stock at current authorized operating
speed.

The Roadmaster responsible for the territory has the
responsibility and jurisdiction to authorize additiona
i nspections that, in his opinion, my be required to
ensure safety of railway operation.

It cannot be over-enphasized that the foll owing are

m ni mum requi renents for track inspection and do not
relieve the Railway Conpany of responsibility to carry
out track patrols where required due to energent
conditions such as flooding, fire, or rock falls. Al

| evel s of Supervisory enployees in the Miintenance of
Way Departnent of the Railway have the responsibility of
ensuring track is safe for authorized operation.

The Order further provides for the frequency of track inspection
based on the classification of track



It appears indisputable, therefore, that the obligation of the
Roadmaster for the inspection and mai ntenance of the Conpany's
roadway vests by the operation of federal law. It is comopn ground
that as a matter of general practice, at |east since 1963,
Roadmasters on the St. Lawence Region, as el sewhere in the
Conpany' s operations, have been required by internal Conpany
directives, and in particular Standard Practice Circular 3100, to
personal |y conduct at |east one inspection per week of that portion
of track for which they are responsible insofar as Class A, B, C and
D track is concerned and once every two weeks for Class E track
S.P.C. 1300 also provides that A, B, C, and Dtrack is to be

i nspected by track motor car or hy-rail at intervals of not nore than
two cal endar days between inspections, and for Class E and F track
not nore than two cal endar days between inspection and train
operation. Since at |east 1963 these subsidiary inspections, or

i nspections other than those conducted weekly by a Roadmaster, have
been assigned to Track Mintenance Forenen. Typically such

i nspections have been on the basis of two to three tines per week
over those smaller portions of track sections assigned to the Track
Mai nt enance Foreman who normally patrols the track in the conpany of
a second enpl oyee, perform ng m nor maintenance service on such
faults as can be repaired during the course of the inspection.

Fewer di sputes generate nore concern for a trade union than those
which involve what it perceives as an encroachnent on its work
jurisdiction under the terns of a collective agreenent. That is
mani festly the case in the instant grievance. |In dealing with the
instant dispute it is appropriate to review, however briefly, the
hi story of Article 34.3 and the work assignnments of bargaining unit
personnel with respect to the patrolling of track over the years.

The Canadi an National Railway Conpany originated as a conposite of a
nunber of smaller railways. It appears undisputed that the |anguage
of Article 34.3 first appeared in the Collective Agreement of a
predecessor Conpany dating back to April 1919, and that the |anguage
of the article has renmmi ned unchanged to this day. The Conpany first
established the position of Assistant Roadmaster in 1951. It then
assigned track inspection duties to Roadmasters and Assi st ant
Roadmasters, apparently in response to the introduction of the
forty-hour work week effective June 1, 1951. That action was grieved
before the Canadi an Railway Board of Adjustnent No. 1, the
predecessor to this Ofice. The Conpany's action was then upheld by
an award of the Board dismissing the grievance on Tuesday, March 11
1952. The Board of Adjustnment provided no reasons for its decision
in that case. It is not disputed that Assistant Roadmasters were
subsequently used in a track inspection capacity during the course of
the 1950's and the early 1960's. For reasons not apparent in the

mat eri al, however, their utilization dw ndled progressively and, by
1963, all track patrol duties other than those perfornmed on a weekly
basi s by Roadmasters canme once again to be assigned to bargaining
unit personnel, and in particular to Track Maintenance Forenen. It
woul d seem that the Conpany has not enpl oyed Assistant Roadmasters
from 1963 to the present.

The issue in the instant grievance is simlar to that considered by
this office in CR O A Case No. 1655, which concerned a grievance
bet ween t he Brotherhood and Canadi an Pacific Ltd. (Pacific). In



that case the Brotherhood protested the introduction of Deputy
Roadmasters to performtrack inspection duties previously assigned to
bargai ning unit personnel. It should be noted that in that case the
| anguage of Article 32.3, which the Brotherhood all eged was vi ol at ed,
is identical to the wording of Article 34.3 which is at issue in this
case. In CR OA Case No. 1655 the Arbitrator nade the foll ow ng
observations and concl usions:

The | anguage of Article 32.3 has been retained, without
anmendnent in the Collective Agreenent between the parties
since at least 1951. At that tinme it was the subject of a
grievance decided in case no. 612 of the Canadi an Rail way
Board of Adjustnment #1, a decision dated Tuesday, March 11
1952. In that case the Union protested the assignnment of
Roadmast ers and Assi stant Roadmasters to performtrack

i nspection duties. The use of Roadnmmsters and Assi stant
Roadmasters in that capacity was apparently pronpted by the
i ntroduction of the 40-hour week on June 1, 1951. The
Conmpany argued, anmong other things, the need to have the
fundamental requirenments of track inspections perfornmed by
persons in supervisory authority. The grievance was

di sm ssed, w thout reasons.

It is difficult, in the Arbitrator's view, to distinguish the
i ssue before the Board of Adjustnent in Case #612 and the

i nstant dispute, particularly given the identical |anguage
within both Collective Agreenments. It is, in other words,
doubtful that by preserving the | anguage of Article 32.3 in
the wake of the decision in Case #612 the parties could have
done ot her than acknow edge that the Article would not be
violated in the event that a Roadmaster or an Assistant
Roadmast er exerci sing supervisory authority within the

Mai nt enance of WAy service is assigned to performtrack

i nspection which is also done on occasion by bargai ning unit
enpl oyees.

The sanme conclusion is supportable on nore genera

principles. A nunber of decisions of this Ofice have held
that clear and specific | anguage is required to establish
that Bargaining Unit work may not be performed by supervisory
personnel. Absent such |anguage grievances of this kind have
been rejected. See e.g., C R O A case #322, #324, and
#1379. In the latter case the Union protested the assignnment
of a Roadnmaster and Deputy Roadnmaster to track paro

functions on a holiday weekend. In rejecting that grievance
the Arbitrator made the foll owi ng observation

Nor can | find that there was any standing order that
required the grievors to report for work in order to

di scharge track inspection duties pursuant to the Miintenance
of WAy Rul es and Instructions. Those duties are only inposed
upon the Track Mintenance Foreman to the extent he is

i nstructed by the Conpany to discharge those functions.

(See al so CROA case #793)

The authorities cited, and general arbitral jurisprudence, do
not, however, stand for the proposition that work which has



been exclusively perforned by bargai ning unit nenbers can
freely be transferred into the hands of non-bargaining unit

enpl oyees. It is generally accepted that when a supervisor
performs bargaining unit work in a substantial degree, he or
she may thereby be brought within the bargaining unit. If it

were otherwi se, the very concept and integrity of the

bargai ning unit would be substantially underm ned. (See
generally, Brown & Beatty, Canadi an Labour Arbitration, 2nd
ed. (Aurora 1984) at pp. 218-20). In the instant case,
however, those principles do not apply, as the work of track
i nspection has for nmany years been performed both by

supervi sors and by bargai ning unit nenbers, as assigned.

In the instant case it was within the prerogatives of the
Conpany to anmend standard practice circul ar #32, an

engi neering docunent issued unilaterally by the Conpany.
There is, as noted, nothing in the | anguage of the Collective
Agreenent to prohibit the anendnent of the standard practice
of that circular by Bulletin #21, as applied to the

Let hbri dge Subdi vision. The evidence establishes that for
many years on that Subdivision, as el sewhere on the system
supervi sors have conducted the track i nspection on a regular
and substantial basis. Wile that function was al so
substantially delegated to Track Mi ntenance Forenen, the
Conpany did not, by any provision of the Collective
Agreenent, surrender its right to reduce the extent of that
del egati on.

For the foregoing reasons the grievance nust be di sm ssed.

The thrust of the Brotherhood's case in the instant grievance is that
the facts at hand are distinguishable fromthose which obtained in
C.R O A Case No. 1655. It mamintains that the decision in that case
turned in substantial part on the fact that the Conpany had
mai nt ai ned a cadre of Assistant Roadnasters and Deputy Roadnasters

t hroughout its operations in Canada in the years follow ng the

deci sion in Canadi an Railway Board of Adjustnment Case No. 612,

t hereby preserving the prerogative of the enployer to utilize

supervi sory non-bargai ning unit personnel for track patrol duties on
a broader basis. Counsel for the Brotherhood argues that in this
case no Assistant Roadmasters have been utilized by the Conpany for a
period in excess of twenty years in any capacity, including track
patrol. He subnits that the regul ar assignnment of that work to
bargai ning unit personnel qualifies it as "work which properly

bel ongs to the Miintenance of WAy Departnent” within the

contenpl ation of Article 34.3.

He further argues that the weekly inspection of the entire section of
track under the jurisdiction of a Roadmaster is different in kind
fromthe nore frequent inspections conducted by Track Mi ntenance
Foremen over a snmller portion of track on a nmore frequent basis. On
that ground he subnits that the patrolling so perfornmed is work
within the meaning of that article which is exclusively bargaining
unit work, being qualitatively different fromthe inspection work of
t he Roadmaster.



The Arbitrator accepts that there is an arguable distinction in the
patrolling work which has been performed by Track Mi ntenance Forenen
over smaller sections of track on a basis of two to three tinmes a
week as conpared with the broader inspection perforned weekly over

| arger stretches of territory by the Roadmaster. The critica
qguestion, however, is whether there is a material difference
sufficient to qualify the inspection and patrolling function
performed by Track Maintenance Forenmen as "work which properly

bel ongs to the Miintenance of Way Departnent" w thin the neaning of
Article 34.3. | have great difficulty in seeing how it does.
Putting it at its highest, it may be argued that the inspection of
the Track Mintenance Foreman is done nore slowy and in greater
detail because it involves nore tine and | ess distance. 1In the
Arbitrator's viewthat is a factor, but not the only factor, to be
considered in resolving this dispute, and standing alone it does not
tip the scales.

As reflected in C.R O A Case No. 1655, and in nmany ot her awards
whi ch have issued fromthis Ofice, the interpretation of collective
agreenents whi ch have been renewed over the years nust be done
carefully, with a viewto the historic application of the agreenent,
giving the fullest weight to prior arbitral decisions. As a genera
principle, when the parties to a collective agreenent dispute the
meani ng of a particular provision, and a final and bi nding

determ nation of that dispute has been made, when the | anguage of
their collective agreenent continues unchanged through subsequent
rounds of bargaining, absent some clear evidence to the contrary it
shoul d reasonably be presuned that they intended to accept and renew
the adjudicated result as part of their subsequent collective
agreenents. That approach has, in different cases, operated to the
benefit of Union and Conpany ali ke, as both have argued forcefully
for its preservation as a nmeans of achieving certainty in their
contractual relations.

In the instant case the | anguage of Article 34.3 has remained
unchanged for nearly seventy years. It is undeniable that the
obligation to inspect and nmintain the Conpany's roadway in a safe
and operative condition is vested by law in the Conpany, and in
particular in the Roadmaster. | do not deemit necessary to consider
t he question of whether the Conpany could, by the terns of a
col l ective agreenent, contract away a portion of that responsibility
to a particular group of its enployees. | find it sufficient to
conclude that, consistent with C.R O A Cases 322, 324 and 1379, it
woul d require clear and unequivocal |anguage in a collective
agreenent to support the conclusion that it has done so.

As recently as the early 1960's the Conpany nmade use of Assistant
Roadrmasters in the performance of the very track inspection which has
been perfornmed by Track Maintenance Forenen. |Its authority to do so
was confirnmed as a result of a final and bindi ng decision of the
Canadi an Rail way Board of Adjustnent No. 1 with respect to the
interpretation and application of the | anguage of Article 34.3. That
provi sion, which is the basis of the instant grievance, has rensi ned
unchanged t hrough successive rounds of bargaining to the present date

VWhile the Arbitrator appreciates that in the perception of the
Brot herhood and its nmenbers track inspection may be seen as bel ongi ng



to themas a matter of recurrent practice, it cannot be concluded, in
light of the history of the article, that it has beconme so as a
matter of law. Wthout attenpting to define in any concl usive way

t he meani ng of "work which properly belongs to the Mii ntenance of Wy
Department”, by what principle can an Arbitrator conclude that track
i nspection work has come to vest in the Brotherhood nerely by the
passage of tinme? |If this grievance could not have succeeded in 1965,
or in 1975, how can it succeed today? The reality is that the

Br ot her hood has not had exclusive jurisdiction over track inspection,
a task whose core functions have been performed by Roadnasters
consistently through the years, and at tines by Assistant

Roadmasters, in keeping with Board Decision No. 612. For a numnber
of years the Conpany has chosen to delegate a certain amobunt of track
i nspection to Track Maintenance Forenen. There is no evidence to
suggest that it has agreed to vest exclusive jurisdiction over that
work in the Brotherhood. Absent any change in the |anguage of
Article 34.3 since Board Decision No. 612, or any other change in
the collective agreenent material to this issue, the argunents
advanced by the Conpany nust be viewed as nore conpel ling.

On the whole, the Arbitrator cannot conclude that the facts of the

i nstant case and the principles which nust apply are operatively
different fromthose which obtained in CR O A Case No. 1655. For
these reasons the grievance nust be dism ssed.

June 30, 1988 (SGD) MCHEL G PICHER
ARBI TRATOR



