CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1808
Heard at Montreal, Tuesday, 12 July 1988
Concer ni ng
ONTARI O NORTHLAND RAI LWAY
And

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Cl ai m on behal f of enployee Ms. J. Rozon for 107.76 hours pay at the
straight tinme rate

JO NT STATEMENT OF | SSUE:

In the 8 week averagi ng period ending October 31, 1987, Ms. Rozon

wor ked 107.76 hours in excess of the guarantee of 320 320 hours. She
was paid straight time for this 107.76 hours during the guarantee
period in addition to her 320 guaranteed hours. At the end of the
guarantee period she was also paid half tinme, equivalent to 53.88
hours, as an overtine adjustnent.

The Brotherhood clains that Ms. Rozon should have been paid an
addi tional 107.76 hours. The Conpany does not agree.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(Sgd) M PI TCHER (Sgd) P. A. DYMENT
Representative General Manager

There appeared on behal f of the Conpany:
A. Telford - Labour Relations O ficer, North Bay
And on behal f of the Brotherhood:

M Pitcher - Representative, Toronto
T. N. Stol - Regional Vice-President, Toronto

At the request of the ONR the hearing was adjourned until October
1988.
On 12 Cctober 1988:

There appeared on behalf of the Conpany:



M Restoul e - Manager, Labour Rel ations, North Bay
A. Telford - Labour Relations Oficer, North Bay

And on behal f of the Brotherhood:

M Pitcher - Representative, Toronto
T. N Stol - Regional Vice-President, Toronto
J. Rozon - Gievor

AWARD OF THE ARBI TRATOR

The material discloses to the Arbitrator's satisfaction that for a
good nunber of years, perhaps as many as ten, the Conpany has paid
regul ar enpl oyees for overtine on the basis which is clained by the
grievor. No evidence to the contrary has been filed, as the only
exception appears to relate to spare or part tine enployees, whose
hours mi ght not in any event bring themw thin the practice proved by
t he Uni on.

It is clear that for a long time, through several renewals of the
Col l ective Agreenent, the Conpany's practice has continued. | am
satisfied that, in these circunstances, the Conpany's actions anpunt
to a tacit representation to the Union that it would not rely on the
strict terns of the Collective Agreenent, a literal reading of which
woul d support the Conpany's interpretation. As the Union is unable
to revert to its econonic bargaining sanctions during the life of the
agreenent, it would, in ny view, be inequitable for the Conpany to
now revert to a literal interpretation contrary to its consistent
practice of many years. The Union would be defensel ess agai nst such
a change, which would clearly prejudice its rights. | amsatisfied
that this is a case for the application of the doctrine of estoppel
The grievance is, therefore, allowed and the grievor shall be
conpensated in the anount of 107.76 hours, as cl ained.

For the purposes of clarity nothing in this award shoul d be construed
as limting the ability of the Conpany to revert to the strict
interpretation of the overtinme provisions of the Collective Agreenent
shoul d the present | anguage conti nue unchanged into the next
agreenent. The Union is on notice of the Conpany's interpretation
and intention, and has the fullest opportunity to deal with the issue
and endeavour to protects its interests at the next round of
negoti ati ons.

| retain jurisdiction in the event of any dispute between the parties
respecting the interpretation or inplenentation of this award.

OCTOBER 14, 1988 (SGD) M CHEL G PICHER
ARBI TRATOR



