CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1811
Heard at Montreal, Wednesday, 13 July 1988
Concer ni ng
CANADI AN NATI ONAL RAI LWAY
And

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

JO NT STATEMENT OF | SSUE:

The Brotherhood contends that the grievor, M. G Sand, former Crew
Director, Jasper, is entitled to have regular overti me paynents

i ncl uded when cal cul ating his incunbency under the "Mintenance of
Basi ¢ Rates" provisions provided for in Article 8, paragraph 8.9, of
t he Enpl oynment Security and |Incone Maintenance Plan (The Pl an) dated
June 18, 1985.

The Conpany di sagrees with the Brotherhood' s contentions.

JO NT STATEMENT OF FACTS:

As a result of centralization of crewcalling activities on the
Mount ai n Regi on into Ednonton, the Jasper crew calling activities
were centralized effective Novenber 5, 1986.

Ef fecti ve Novenber 5, 1986, M. Sand's position of Crew Director
Jasper was abolished under Article 8 of The Plan due to a
technol ogi cal, operational or organizational change.

Subsequently, M. Sand exercised his seniority onto a Crew
Di spatcher's position in Ednonton.

The position of Crew Director which M. Sand permanently held at the
time of the change was paid at the "I" |level, the basic weekly rate
of which is $559.45 (1986). The position of Crew Di spatcher
Ednonton is paid at the "H' |level, the basic weekly rate of which is
$544.82 (1986). Therefore, M. Sand's weekly wage was reduced by
$2.00 or nore and he was entitled to "Mintenance of Basic Rates" as
provi ded by Article 8, paragraph 8.9 of The Pl an

In addition to M. Sand's former "I" level rate of pay as a Crew
Director, he was also paid four hours' wages at punitive rates, per
week, "for phone call resource know edge during his hours and days
of f".

It is the Brotherhood's position that this regular weekly overtine
payment constitutes a standby all owance which is provided for on page
43 of The Plan. As such, the Brotherhood contends it should be
included in calculating the "basic rate" of M. Sand's fornmer



position and therefore be included in calculating his incunmbency
rate, as provided in paragraph 8.9.

The Conpany's position is that overtime paynments are excluded in the
provi si ons of paragraph 8.9. It is also the Conpany's position that
the paynments in dispute in the instant case were overti me paynents
and cannot be interpreted as a standby all owance as there is no
provision in the 5.1 Collective Agreenent for standby all owances.

Mor eover, this provision in The Plan is intended to protect the
25-hour straight time standby all owance for each four-week period,
pai d to enpl oyees receiving sane, under the provisions of the 11.1
Col | ective Agreenent between the Conpany and the Canadi an Signals and
Communi cations Union. Therefore, as overtinme paynents are excl uded
when cal cul ating the basic weekly or hourly rate under paragraph 8.9,
M. Sand's incunbency should not reflect these paynents.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(Sgd) TOM McGRATH (Sgd) J.P. GREEN
Nat i onal Vi ce-President for: Assistant Vice-President

Labour Rel ati ons

There appeared on behal f of the Conpany:

S. F. MConville - Labour Relations O ficer, Mntrea
M M Boyle - Labour Relations O ficer, Mntrea

And on behal f of the Brotherhood:

R. Storness-Bliss - Regional Vice-President, Vancouver
T. N Stol - Regional Vice-President, Toronto
A Cerilli - Regional Vice-President, Wnnipeg
H Critchley - Representative, Ednonton

AVWARD OF THE ARBI TRATOR

The material establishes beyond dispute that for some ten years the
grievor, M. G Sand, in his position of Crew Director at Jasper was
paid a suppl enentary anount, totalling $83.92 per week, in
conpensation for remai ning avail able for consultation by tel ephone
during off hours. While this payment was characterized as "overtine"
for adm ni strative purposes, it is not disputed that M. Sand did not
work overtine in the conventional sense and, indeed, continued to
recei ve the supplenmentary paynent while on sick leave. It would al so
appear that the tel ephone availability effectively became attached to
the job as a requirenent, to the extent that the suppl enent was al so
paid to persons who replaced the grievor during vacations.

At issue is the application of Article 8.9 of the Enploynent Security
and I ncome Maintenance Plan to the circunmstances of M. Sand,
specifically with respect to the conputing of his incunbency for the
purposes of The Plan. That article provides, in part, as follows:



8.9 An enpl oyee whose rate of pay is reduced by $2.00 or
nore per week, by reason of being displaced due to a

t echnol ogi cal , operational or organizational change,
will continue to be paid at the basic weekly or hourly
rate applicable to the position pernmanently held at the
time of the change providing that, in the exercise of
seniority, he;

In the Arbitrator's view the essential issue is the determination of
the "basic weekly rate ... applicable to the position" of Crew
Director at Jasper held by M. Sand. Having regard to the materia
before me I am conpelled to conclude that the substance of the
arrangenent between M. Sand and the Conpany, quite apart fromits
form was the regular and continuous paynent to him of $83.92 weekly,
(characterized for payroll purposes as overtine) in addition to
$559. 45, which appears to be a general rate for Crew Director
positions, although M. Sand's position at Jasper appears to have
been the last of these. Wile | am not persuaded that the

suppl enent ary anmount can be accurately described as "standby

al  owance"”, as the Union would have it, that conclusion is not fata
to the merits of the grievance. As indicated above, | am conpelled
to conclude that the substance of the arrangenent between M. Sand
and the Conmpany, an arrangenent which it may be added was clearly
beneficial to the enployer over the years and which, with the

di sappearance of the position, cannot now be undone, was the paynent
for the position of $559.45 per week plus $83.92 for a total of
$643.37. That sumwas paid regularly, wthout regard to the nunber,
if any, of telephone calls fielded, and was paid to those who
occupied M. Sand's position on a replacenent basis. It was not, in
fact, an overtine paynent. |In these special circunstances | am
satisfied that the amount of $643.37 nmust be construed as the
grievor's weekly rate for the purposes of establishing his incunbency
entitlenment under Article 8.9 of the Enploynent Security and | ncone
Mai nt enance Pl an.

For these reasons the grievance is allowed. | remain seized of the
grievance in the event of any further dispute between the parties
respecting the interpretation or inplenentation of the award.

July 15, 1988 (SGD) M CHEL G PI CHER
ARBI TRATOR



