CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1813
Heard at Montreal, Wednesday, 13 July 1988
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

UNI TED TRANSPORTATI ON UNI ON

EX PARTE
DI SPUTE:

Appeal of the dismissal and term nation of services of Trainman
T. S. Dallyn of Prince CGeorge, B.C. , Novenber 21, 1986.

JO NT STATEMENT OF | SSUE:

The Union feels that the testing of Trainman T. S. Dallyn was unfair

inthat it did not give T.S. Dallyn a fair opportunity to denonstrate
his abilities in that he was not eligible or at best barely eligible

for examination for pronmotion to Conduct or

The Union further contends that the discipline issued Trainman T.S.
Dallyn was invalid, null and void due to the fact that Trainman T.S.
Dall yn was not investigated according to the Collective Agreenent.
We therefore request that Trainman T.S. Dallyn be reinstated with
full conmpensation and full seniority.

In the alternative the Union pleads that in view of the circunstances
the discipline assessed was too severe and ought to be mitigated in
favour of the grievor.

FOR THE UNI ON

(SG) L. H OLSON
General Chairman

There appeared on behal f of the Conpany:

L. A Harns - Labour Relations O ficer, Mntrea
D. C St. Cyr - Labour Relations Oficer, Mntrea
D. Lussier - Co-ordinator Transportation, Montrea
B. Ballingall - Labour Relations Oficer, Ednonton

And on behal f of the Union:

J. Arnmstrong - Vice-General Chairman, Ednonton
R Proul x - Vice-President, Otawa
T. S. Dallyn - Gievor



At the request of the parties the hearing was adjourned to Tuesday,
11 October 1988.

On Tuesday, 11 October 1988:

There appeared on behal f of the Conpany:

L. A Harns - Labour Relations Oficer, Mntrea

J. R Hnatiuk - Manager, Labour Rel ations, Mntrea

D. C st. Cyr - Labour Relations O ficer, Mntrea

K. Macdonal d, - Manager, Labour Rel ations, Ednmonton

P. F. Stephenson - System Transportation O ficer, Ednmonton

And on behal f of the Union:

J. Armstrong - Vice-General Chairman, Ednonton
R J. Proul x - National Vice-President, Otawa

AWARD OF THE ARBI TRATOR

The grievor was term nated under the ternms of Article 45.8 of the
Col | ective Agreenent which provides as foll ows:

45.8 Brakenmen enpl oyed subsequent to Cctober
26, 1985, shall not be permitted to refuse
exami nati on and shall be exani ned for
promotion to Conductor as provided in

par agraph 45.1. Such Brakenmen failing to pass
first examination for pronmotion to Conductor
shall be given another examination within 6
mont hs, and should they fail to pass on second
exam nation, their names shall be placed at
the foot of the Brakeman's seniority list or
their services dispensed with at the option of
the Conpany and will have the right to appea
under the provisions of the Gievance
Procedure.

The material establishes without controversy that 90%is the
establ i shed pass mark in the examination for pronotion to Conductor
After attendi ng pronotional classes fromJune 16, 1986 to June 27,
1986 Trai nman Dallyn received a final mark of 85.2% This
constituted a fail mark. On Cctober 10, 1986 the grievor again wote
an exam nation, which resulted in a final mark of 88.8% On the
basis of that outcone the Conpany term nated the grievor's enpl oynent

At the initial hearing, in July of 1988, the Union asserted that the
grievor had been dealt with contrary to the terms of Item No. 3 of
Addendum No. 18 to the Collective Agreenent which provides as



foll ows:

3. In the application of Items 1 and 2
hereof, the provisions of paragraph 45.8 of
Article 45 will apply with the understanding
that the "second exam nation" referred to in
paragraph 45.8 will apply only to that portion
of the respective training programwhich the
enpl oyee failed to pass.

The position of the Union is that the grievor had apparently had
difficulty with the Manual Bl ock System portion of the examination of
the UC OR Rules. It submitted that the Conpany had erred in
requiring him on the occasion of his second exanination, to be
tested on all of the rules as well as on, as it then believed,
separate rul es concerning hazardous goods. Since at the first
hearing neither of the parties had clear information with respect to
the course syllabus or M. Dallyn's actual results, an adjournnent
was granted to provide further tine to produce the necessary
information, as it could have a bearing on the application of Item
No. 3 of Addendum 18.

At the continuation of the hearing in October of 1988 it was

di scl osed by the Conpany's representatives that the second

exam nation of the grievor consisted solely of an exanination on the
entirety of the UC OR Rules. Myreover, the material discloses
that the grievor's failure of the initial exami nation, on June 27,
1986 was not attributable to a failure to understand the Manual Bl ock
System portion of the UC OR Rules. It is clear that M. Dallyn
then had errors in sone ei ghteen areas of the rules.

The Union submits that the intention of Addendum 18 is that an

enpl oyee failing a pronotion test should be re-exam ned only on those
parts of the tests which he or she failed, and should not be
re-exam ned on matters successfully conpleted the first tinme. The
Conpany advances a different view. Its representative submts that
the Uni form Code of Operating Rules is a distinct portion of the
training programw thin the nmeaning of Item No. 3 of Addendum No
18. He stresses that a training program may consi st of a nunber of
el ements, the U C.O. R being one of seven areas in which Conductors
are exanined. On that basis he argues that it was appropriate for
the Conpany to re-exam ne the grievor on the U C.OR as a whole

In the circunstances of this case it is unnecessary to resolve the
difference of interpretation which separates the parties. Even
accepting, for the purposes of argunent, the position advanced by the
Union, it is clear that the grievor could not fairly be re-exam ned
on any specific segment of the U C.O R to the exclusion of any
others, since his errors on the test of June 27, 1986 involved a
broad spectrum of the Uniform Code of Operating Rules. |In these
circunstances the Arbitrator can find no error on the part of the
Conpany in the manner in which the second test was adninistered in
Oct ober of the sanme year.

The alternative thrust of the Union's grievance is that the Conpany
was unduly harsh in ternminating the grievor's services after he
failed the pronotion exam nation by barely nore than one percentage



point. It stresses that the Company had the option of placing the
grievor at the foot of the seniority list, rather than term nating
his services. The essential issue is whether the Arbitrator should
di sturb the exercise of the Conpany's discretion to discharge M.
Dallyn. It would appear fromthe express terns of Article 45.8 that
the Conpany's decision is not immune fromarbitral review The

| anguage in the instant case can, therefore, be distinguished from
col l ective agreenent |anguage which gives an enpl oyer an unrevi ewabl e
discretion in simlar circunstances (Cf. CROA 1345).

In the Arbitrator's view a Union seeking relief under the provisions
of an article such as Article 45.8 nust be prepared to denonstrate
obj ective facts that would justify intervention. The denonstration
of bias, unfairness or overt discrimnation in the adm nistration of
a test or, perhaps, docunented proof of a candidate's illness are the
ki nds of el enments which may be | ooked to in this regard.

There is no evidence of that kind in the instant case. The clear,
and admittedly unfortunate, truth is that M. Dallyn took the test
for promotion to Conductor twice and failed it twice, albeit by the
slimest of margins on the second attenpt. That fact, standing

al one, does not justify an interference with the decision taken by
the Conpany. Nor can the Arbitrator accept the subm ssion of the
Union, made in the alternative, that the grievor was term nated for
di sci plinary reasons, and was therefore entitled to the procedura
protections of a disciplinary investigation.

For the foregoing reasons the grievance nust be di sm ssed.

OCTOBER 14, 1988 (SGD) M CHEL G PICHER
ARBI TRATOR



