CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1817
Heard at Montreal, Thursday, 14 July 1988
Concer ni ng

BULK SYSTEMS
(CP EXPRESS & TRANSPORT)

And

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

DI SPUTE:

The assessing of 60 denmerits on Bul k Systens enpl oyee Pierre Bernier
Montreal , Quebec, for incident of January 21, 1988.

JO NT STATEMENT OF | SSUE:

On January 21, 1988, enployee P. Bernier reported for work at 4:30
a.m Instructions were left for himto proceed to Cornwall with a

| oad of battery acid. It was also noted the vehicle had to be
refuel ed. The grievor clainm he was unable to refuel at a Petro
Canada due to not having the code nunbers and he proceeded on with
the intention of refueling with his own credit card. Unfortunately,
he ran out of gas before reaching another station

The Conpany assessed 60 denerits to enployee P. Bernier for
1.) | eaving his truck of dangerous goods unattended;

2.) not conpleting his shift and | eaving w thout
aut hori zati on.

The Uni on mai ntains enpl oyee P. Bernier took every neans at his

di sposal to secure the equipnent, and further, advised the Conpany of
the action he had taken. The Union requested the denerits issued be
taken off his record, and he be reinstated with full conpensation and
seniority.

The Union's request was denied by the Conpany.

FOR THE UNI ON: FOR THE COVPANY:
(Sgd) J. J. BOYCE (Sgd) B. D. NEILL
General Chairman Di rector

System Board of Adjustnent 517 Labour Rel ati ons

There appeared on behal f of the Conpany:



M D. Failes - Counsel, Toronto

B. D. Neill - Director, Labour Relations, CPET, Toronto
M Cabana - Wtness

J. W MCol gan - Observer

And on behal f of the Union:

D. Way - Counsel, Toronto

J. J. Boyce - CGeneral Chairman, Toronto
M Gaut hi er - General Chairman, Mntrea
P. Bernier - Gievor

AVWARD OF THE ARBI TRATOR

The Arbitrator accepts the position of the Conpany that both |eaving
a truckl oad of dangerous goods unattended and | eavi ng work wi t hout
authorization are serious infractions deserving of a conmensurate
degree of discipline. |In the instant case, however, there are
mtigating factors which raise questions as to the appropriateness of
M. Bernier's discharge.

The grievor reported for work at or about 4:30 a.m on January 21
1988. Being alone at the terminal he picked up witten instructions
to drive a truck |loaded with sul phuric acid fromthe Dorval termna

to an industrial client in Cornwall. There was, however, very little
fuel in the truck and it becane obvious to M. Bernier that he nust
fill his truck's tank with diesel fuel as soon as possible. At the

nearest Petro-Canada station on his route M. Bernier was unable to
make use of its diesel fuel punp because it was not on open service
and he could not renmenber the specific access code assigned to him
when he was issued a Conpany Petro-Canada credit card. This would
have allowed himto use the punp, nuch like a consuner's use of a
conput eri zed bank machi ne, even though the punp was closed. It is
not di sputed that he had nade little or no use of the code nunber in
the previous nonths, and his failure to remenber it is not raised by
t he Conpany as a serious failure on his part. The grievor therefore
decided to proceed onwards, with the intention of using his own
personal credit card to purchase fuel at the first avail able
opportunity. At 5:00 a.m on a January norning a |imted nunber of
gas stations were open and available to him Shortly after |eaving
the Petro-Canada station the grievor ran out of fuel in Ste Anne de
Bel | evue. He stopped his truck in front of the Veterans' Hospita
and, using the guardhouse, telephoned his dispatcher at honme to
report what had transpired.

There is no dispute that the grievor was angry when he tel ephoned

Di spatcher Marcel Cabana. The tenperature was close to mnus 30

Cel sius, and the grievor felt that the Conpany should not have pl aced
himin a position to have to leave the terninal with so little fue

at an hour when it would be difficult to fill up his vehicle.

Needl ess to say being stranded in the cold and facing a del ay of
several hours while awaiting help was not a pl easant prospect for the
grievor. According to M. Bernier, the hospital guard indicated to
himthat the space in the guardhouse woul d be too confined for both
of them over an extended period of tine.



By both his own account and M. Cabana's, M. Bernier was extrenmely
angry and aggressive with his dispatcher on the tel ephone. Wile the
preci se content of the conversation is not recalled with any

preci sion, M. Cabana relates that he told M. Bernier to stay with
the truck, and that he would dispatch a tow truck to the scene.
According to M. Cabana as he conpleted that instruction his bedroom
t el ephone accidentally disconnected fromits wall jack and the
conversation was cut off. M. Bernier's recollection is different.
He cannot renenber being instructed by M. Cabana to stay with the
truck, and testified that it was his belief that M. Cabana had

del i berately hung up the phone on him presumably as a response to

the grievor's hostile tone of voice. 1In the circunstances M.
Bernier states that he opted to call a taxi and return to the
termnal office, which he did. It is not disputed that he left the

docunentation for the truck in the termnal office which had not yet
opened for business, with a note explaining the |ocation of the
truck, and went hone. According to the grievor's account he did

| eave instructions with the keeper of the hospital guardhouse to
"keep an eye" on the truck parked in front of it, and provided him
with an emergency nunber to call in the event of any nishap.

In the Arbitrator's view the substance of the Conpany's case with
respect to the errors commtted by M. Bernier is made out. As a
carrier of dangerous goods, he was under an obligation to remain with
his cargo at all tines. It is far fromclear to the Arbitrator that
M. Bernier could not have sought nore forcefully to remain in the
hospi tal guardhouse, or failing that, to have sunmoned police

assi stance to ensure an adequate watch of his vehicle. It also
appears to the Arbitrator that he failed to | eave proper
docunentation with the truck when he decided to return to the Dorva
termnal, contrary to the requirenments of the Transportation of
Danger ous Goods Act Regulations. (S.O R /85-77 as am hy

S. O R /85-609)

The sole issue is the appropriate neasure of discipline in these

ci rcunstances. The Conpany's only witness, M. Cabana, does not

di spute that it is unusual for a fully |loaded vehicle to be left with
as little fuel as remained in M. Bernier's truck on the norning of
January 21, 1988. He readily acknow edged that it would be perfectly
natural for M. Bernier to be extrenely upset in that circunstance
particularly having regard to the extrene cold on that norning. On a
review of the evidence it al so appears plausible that, assum ng M.
Cabana did not hang up on M. Bernier, but their conversation was
interrupted by an accidental disconnection, the grievor, who already
had reason to be angry, mght have m sinterpreted what had happened
and forned the belief that his dispatcher had hung up on him It is
al so not unlikely that in his anger he m ght not have had heard or
paid attention to M. Cabana's instructions. While none of these
factors would justify the erroneous course of conduct engaged in by
M. Bernier they do, in some nmeasure, suggest a nisunderstanding or a
failure of communication that mitigates the seriousness of his
actions and would, in the Arbitrator's view, provide sone
justification for the substitution of a penalty |ess severe than

di scharge for this single incident.

The evi dence reveals that although he is an enployee of only five
nonths with the Conpany, M. Bernier had no prior discipline. At the



time in question he was a driver of sonme years' experience in the
haul age of bul k goods. He has been wi thout enploynent for some seven
nont hs since the date of his discharge. | amsatisfied, in all of
the circunstances, that the substitution of that period as a
suspensi on, and the reinstatenent of M. Bernier into his enploynent
wi t hout conpensation or benefits and without |oss of seniority is a
nore appropriate disciplinary outconme in the circunstances, and | so
order. Needless to say, having regard to the grievor's relatively
short service with the Conpany, any further disciplinary infractions
of the kind disclosed in the instant gri evance may have the nost
serious of consequences. The Arbitrator renmmins seized of this

di spute in the event of disagreenent between the parties respecting
the interpretation or inplenentation of this award.

July 15, 1988
M CHEL G PI CHER
ARBI TRATOR



