CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1822
Heard at Montreal, Wednesday, 14 Septenber 1988
Concer ni ng

CANADI AN PARCEL DELI VERY
(CP EXPRESS AND TRANSPORT)

And

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

Dl SPUTE:

The assessing of 30 denerits to enployee R St. Gernmmin, CanPar
Trois Rivieres, Quebec.

UNI ON' S STATEMENT OF | SSUE:

On March 16, 1987, enployee R St. Germain was assessed 30 denerits
for an all eged accident, for which the Union naintains there was no
damage. It was a sinple case of touching the wall of the termn nal

no damage, whatsoever, was recorded to either the truck or the

buil ding. Under the circunstances, the Union requested the 30
denmerits be renoved fromenployee R St. Germmin's record, and he be
rei mbursed all nonies lost while held out of service, and w thout

| oss of seniority and benefits.

The Conpany deni ed the Union's request.

FOR THE UNI ON

(SGD) J. J. BOYCE
General Chairman
System Board of Adjustnent 517

There appeared on behal f of the Conpany:

M D. Failes - Counsel, Toronto

D. J. Bennett - Labour Relations Oficer, CanPar, Toronto
R. Thi bodeau - Wtness, District Manager, Quebec

M Mongrain - Wtness, Driver Supervisor, Three Rivers

And on behal f of the Union:

L. Chahl ey - Counsel, Toronto
J. Crabb - Secretary/ Treasurer, Toronto



M  Gaut hi er - Vice-General Chairman, Mntrea
R St. Germmin - Gievor

AWARD OF THE ARBI TRATOR

It is not disputed that M. St. Germain was involved in an incident
on March 16, 1987 in which his vehicle touched a garage door railing
at the Conpany's termnal in Trois Rivieres, Quebec. There is,
however, disagreenent as to whether any damage occurred. The grievor
mai ntai ns that the very |ight contact between the front of his van
and the rail caused no danmage whatever. The Conpany, which bears the
burden of proof in these proceedi ngs, was unable to produce any

evi dence linking a very mnor degree of damage to the rail, which its
Term nal Manager discovered only two days later, with the incident

i nvol ving the grievor.

In these circunstances the Arbitrator must conclude that an incident
did occur, and that it did involve an error of judgenent on the part
of the grievor which would nerit sonme discipline. Wile the grievor
asserts that his foot slipped fromthe brake pedal because he had oi
on the sole of his shoe, causing himto nmomentarily lose full contro
of his vehicle, | amsatisfied that he nmust, at |east in sone
measure, be accountable for the safe state of his own person during
the operation of his truck, including the cleanliness of his shoes.

The grievor's disciplinary record is extensive, and stood at
fifty-five denerits at the time of his discharge. 1In the
Arbitrator's view, however, the nature of the culmnating incident,
and particularly the fact that the Conpany has been unable to prove
any danmage whatever, raises substantial question about the

appropri ateness of the discipline inmposed. | amconpelled to
conclude that the accident in which the grievor was involved was of
the nost minor sort, perhaps nore accurately characterized as an

i ncident involving an error of judgenent. |In light of the grievor's
extensive previous disciplinary record, however, sone serious neasure
of discipline would not be inappropriate. Bearing in mnd that this
is the third minor accident in which the grievor was involved in the
space of less than a year, the Arbitrator deens it appropriate to
substitute a substantial suspension as a neasure of discipline
designed to inpress upon himthe need to correct his performance in
this regard in the future, failing which he will face the nopst
serious consequences.

The grievor shall therefore be reinstated, w thout conpensation or
benefits, and wi thout |oss of seniority, with his disciplinary record
to stand at fifty-five demerits. The Arbitrator retains jurisdiction
in the event of any dispute between the parties respecting the
interpretation or inplenentation of this award.

Sept enber 16, 1988 (SCGD) MCHEL G PICHER
ARBI TRATOR



