CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1829
Heard at Montreal, Thursday, 15 Septenber 1988
Concer ni ng

BULK SYSTEMS
(CP EXPRESS AND TRANSPORT)

And

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

EX PARTE

DI SPUTE:

Enpl oyee Raynond Roberts, Bul k Systens, Gakville, Ontario, was
assessed 15 denerits for allegedly refusing to report for work as

i nstructed on January 8, 1988, and he was dismi ssed fromthe Conpany
due to accunul ati on of over 60 denerits on January 14, 1988

UNI ON' S STATEMENT OF | SSUE

Raynmond Roberts was on a | eave of absence and to return to work on
Monday, January 11, 1988. On Saturday, January 8, 1988, he was
instructed to report for work but indicated that he could not do so
as he could not get a baby-sitter

The Union asserts that the denerits were issued without just cause
and asserts a violation of Article 17 and any other relevant Article.

The Union requests that the denerits be renoved fromthe record of
Raynond Roberts and that he be reinstated with full seniority and
full conpensation including interest.

The Conpany declined the grievance.

FOR THE UNI ON

(SG) J. J. BOYCE
Ceneral Chai rman
System Board of Adjustnent 517

There appeared on behal f of the Conpany:
B. F. Winert - Counsel, Toronto

B. D. Neill - Director, Labour Relations, Toronto
R. Seymour - Area Term nal Manager, Oakville, Wtness



C. Rossin - Dispatch Supervisor, Cakville, Wtness
B. W&l sh - Dispatcher, Oakville, Wtness

And on behal f of the Union:

L. Chahl ey - Counsel
J. Crabb - Secretary/ Treasurer, Toronto
M Gaut hi er - Vice-General Chairnman, Mntrea

AWARD OF THE ARBI TRATOR

It is not disputed that shortly before the incident giving rise to
the grievor's discharge he had attended a nmeeting with Conpany
managenment to deal with an ongoi ng problem which he had experienced
with respect to attendance at work. M. Roberts is a single parent,
responsi ble for the care of a ten year old son. Because of the
irregul ar nature of his hours and his absences from hone he has, for
some time, been required to have the services of a live-in
baby-sitter. It is undisputed that in Decenber 1987 and early
January of 1988 he experienced considerable difficulty either in
obtai ning or retaining adequate baby-sitting assistance, as a result
of which he was frequently required to decline calls to work.

It is not disputed that the ability of enployees to attend regularly
is essential to the functioning of the Conpany's Bul k Systens
Transport service, particularly as customer orders come in on an
irregul ar basis, and nust be serviced on relatively short notice.
The issue of M. Roberts' ability to respond to calls to work

t heref ore caused the Conpany to hold a neeting with himin early
January. It is conmon ground that when he explained his
circunstances to his supervisors it was nmutually agreed that he woul d
not be held to strict requirenments to answer calls to work in the

i medi ate short term but that as of Monday, January 11, 1988 it
woul d be his strict obligation to have resolved his problens with
respect to baby-sitting, and be fully avail able when requested to
wor K.

On the eveni ng of Saturday, January 9, 1988 the Conpany found itself
with an urgent need for a driver to work from approximately 4:00 p.m
that afternoon until 4:00 a.m the followi ng norning. On January 8,
when the Conpany's dispatcher, under instructions fromthe term na
manager, called M. Roberts to service the run, the latter responded
that he could not do it, citing his problemw th respect to obtaining
a baby-sitter and his prior understanding with the term nal manager
As a result of that refusal the grievor was assessed fifteen denerits
whi ch, when added to his prior record of fifty denerits, caused the
Conpany to di scharge him

The Arbitrator cannot accept the characterization of the Union of M.
Roberts as being on a "l eave of absence" until Mnday, January 11
1988, which it nmintains would have justified his refusal. Such a
finding, however, is not essential to the Union's case. 1In this
instance it is beyond controversy that the grievor was formally

advi sed that he would enjoy a period of grace, out of a recognition
of his problemin establishing a reliable baby-sitting situation, but



that as of January 11, 1988 that excuse would not be tolerated. It
is difficult to characterize the actions of the Conpany in attenpting
to call M. Roberts to work on the evening of Saturday, January 9,
1988 on short notice, without accepting his protestation with respect
to his baby-sitting problem as other than a unilateral revoking of
the period of grace which he previously had been told was extended to
him | amsatisfied that in the circunstances the grievor was
entitled to rely on the nutual understandi ng which he had with the
Conpany's term nal manager, nanely that the Conpany woul d be tol erant
of his inability to respond to calls because of baby-sitting
difficulties up to, but not beyond, January 11th.

I must al so accept the argunent of counsel for the Union that the
Conpany cannot rely, in these circunstances, on the "work now -
grieve later" rule. It is axiomatic that if an enployee is faced
with an order, the carrying out of which will place himor her in a
position of prejudice in the sense that the harmthat he or she may
suffer could not subsequently be renedied by the grievance and
arbitration procedure, the enployee may refuse to carry out that
order without incurring liability to discipline. That is manifestly
the situation which confronted the grievor. It is not seriously

di sputed that it would have been unacceptable for himto | eave his
ten year old son alone for the twelve hour overnight period which the
wor k assi gnment in question would have necessitated. Nor is the
Arbitrator prepared to reject out of hand the suggestion advanced by
the Union that, given the relatively short notice to the grievor, it
woul d have been extrenely difficult for himto nmake a reliable
baby-sitting arrangenent. Most inportantly, whether the grievor's
judgenent in that regard is to be viewed as right or wong, he was
plainly led to believe by the Conpany that problens with respect to
baby-sitting would not be held against himfor his inability to
respond to calls before January 11, 1988. It would, in ny view, be
i nequitable to sustain the grievor's discipline for relying on the
Conpany' s undert aki ng.

In all of the circunstances the Arbitrator must conclude that the
Conpany did not have just cause for the inposition of any discipline
agai nst the grievor. He shall therefore be reinstated into his

enpl oyment, with full conpensation for wages and benefits |ost, and
wi thout | oss of seniority. The Arbitrator renmains seized in the
event of any dispute between the parties respecting the
interpretation or inplenmentation of this decision.

Sept enmber 16, 1988 (SGD) M CHEL G PICHER
ARBI TRATOR



