CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1831
Heard at Montreal, Tuesday, 11 October 1988
Concer ni ng

CANADI AN PARCEL DELI VERY
(CP EXPRESS AND TRANSPORT)

And

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

Dl SPUTE:

The assessing of 60 denerits and di smi ssal of enployee G Mathieu,
for an alleged altercation with a fell ow enpl oyee at the CanPar
Term nal, Montreal, Quebec.

JO NT STATEMENT OF | SSUE:

On April 7, 1988, this enployee was alleged to have initiated an
altercation with a fellow enpl oyee, nanely A. Roach.

The Uni on requested the demerits be expunged from his record, that
be reinstated and al so reinbursed all nonies |lost while held out of
service, or whatever relief the arbitrator deens appropriate.

The Conpany deni ed the Union's request.

FOR THE UNI ON: FOR THE COMPANY:
(Sgd) J. J. BOYCE (Sgd) D. J. BENNETT
General Chairman Manager, Labour Rel ations

System Board of
Adj ust nent 517

There appeared on behal f of the Conpany:

M D. Failes - Counsel, Toronto

D. J. Bennett - Labour Relations O ficer, Toronto
J. Tayl or - Regi onal Manager, Montreal

C. Beausol eil - Wtness

J. Bordel eau - Driver Supervisor, Montreal

And on behal f of the Union:

L. Chahl ey - Counsel, Toronto

he



J. J. Boyce - General Chairman, Toronto
M  Gaut hi er - Vice-General Chairman, Montreal
G Mathieu - Gievor

AWARD OF THE ARBI TRATOR

The Conpany assessed 60 demerits against the grievor for his

i nvol venent in an altercation with fell ow enpl oyee A. Roach on or
about April 7, 1988. The grievor asserts that he is conmpletely

i nnocent of any wrongdoing, that he was assaulted wi thout provocation
by M. Roach and that his involvenment in an ensui ng physical struggle
was purely a matter of self-defense.

According to the grievor's evidence, at approximtely 8:15 a.m on
the norning of April 7 he was wal ki ng past M. Roach's van while
proceeding to his work station. M. Roach was then engaged in
conversation with enpl oyee Cl aude Beausol eil who was standing by M.
Roach's truck, speaking to the latter through the open wi ndow of his
van. It is not disputed that at that point M. Roach was relating
sonething to M. Beausol eil concerning the grievor and used his nane,
which M. Mathieu overheard. According to M. Mathieu he approached
the truck and asked hi m why he was using his name. According to M.
Mat hi eu M. Roach replied by uttering a Cari bbean patois equival ent
to "fuck you". The grievor states that he took M. Roach's comment
to be made in jest, and sinply waved his | eft hand at the grievor as
t hough to dismiss his comment and wal ked on.

There is no conflict as to what ensued. The evidence of M.
Beausoleil, as well as the evidence of the grievor hinmself, confirns
that M. Roach inmediately got out of his truck and the two nen
proceeded to have a brief physical altercation in the dock area

i medi ately behind the vehicle. |t appears that no bl ows were
exchanged, as each of the two nen grabbed each other and they pushed
and pulled until they were finally separated by M. Beausoleil and
Supervi sor Joanne Bordel eau.

M. Beausoleil gives a differing account of what transpired. He
confirms that the grievor was wal ki ng past M. Roach's truck at a
point in tinme when his name was nentioned during their conversation,
and that he canme to the truck to ask M. Roach why his name was being
used. According to M. Beausoleil, a fellow bargai ning unit

enpl oyee, M. Roach made no reply while he hinself attenpted to

expl ain that nothing untoward was intended. At that point, according
to M. Beausoleil, M. Mathieu struck at M. Roach through the w ndow
of the van with the fist of his Ieft hand. The blow struck M.

Roach, al though by M. Beausoleil's recollection it is unclear

whet her M. Roach was struck on the left side of the head or whether,
because he noved to protect hinself, the blow struck himon the

shoul der. |In any event, M. Beausoleil relates that both Roach and
the grievor proceeded to the rear end of the van, where M. Mathieu
clinmbed up on to the platformand encountered M. Roach as he exited
his vehicle fromthe rear door, there apparently being no door on the
driver's side of the truck. According to M. Beausoleil the two nen
then began their physical struggle, each holding on to the other, no
bl ows bei ng exchanged, until they were verbally warned to stop it,



and finally physically separated by Ms. Bordel eau and M. Beausol eil

As a result of this incident the grievor was assessed sixty denerits,
whi ch, coupled with ten demerits previously on his record, resulted
in his discharge. M. Roach was assessed forty-five denerits which
he apparently did not grieve, although it appears that he has since

| eft the enpl oynent of the Conpany. The Conpany justifies the

di stinction between the treatnent of M. Roach and of the grievor by
virtue of the fact that the grievor provoked the altercation by first
taking a swing at M. Roach. The Union argues that the grievor's

evi dence shoul d be accepted, that he did nothing to provoke the
fight, and that at npbst he was sinply acting in self-defense when he
was accosted by M. Roach. It further subnmits that in light of an

i ncident involving two enpl oyees a week prior, in which one or nore
packages were hurled from one enpl oyee to another in anger, and where
no discipline was inposed by the Conpany, the assessnment of sixty
denerits in the grievor's case i s excessive.

Before dealing with the appropriate neasure of discipline, it is
necessary to establish the facts upon which discipline nust be based.
The Arbitrator has substantial difficulty with the credibility of the
grievor. Innmy viewit defies all plausibility that M. Mathieu
could have sinmply wal ked by M. Roach's truck, have casually inquired
as to why his nanme was nentioned, waved his left armin a gesture of
response to what he thought was a joking use of profanity ained at
himby M. Roach, and then wal ked away only to be assaulted without
apparent provocation by the enployee who had been sitting in the
truck. | accept the argunent of counsel for the Conpany that M.
Beausol ei |, a bargaining unit enpl oyee, has no reason to |lie about
what he saw. Whatever may have been the prior relationship between
M. Roach and M. Mathieu, | amsatisfied, on the bal ance of
probabilities, that M. Mathieu did initiate the altercation by first
approaching the vehicle to inquire as to why his nane was being used,
and then striking M. Roach with his left hand through the open

wi ndow of the truck, causing the latter to come after him

What is the appropriate nmeasure of discipline in these circunstances?
VWhile it is true that the Arbitrator has a discretion to mtigate
agai nst the severity of a particular penalty, substantial mitigating
grounds nust be established. |In many discipline cases an enpl oyee's
candour, the realization that he has nmade a m stake, and sone

evi dence on his or her part of an intention to inprove in the future
may wei gh in an enployee's favour. Conversely, when an enpl oyee
comes before a board of arbitration denying any wongdoi ng, and the
board is driven to the reluctant conclusion that he or she has
attenpted to mislead the board, on what basis should an arbitrator
opt for the substitution of a |esser penalty?

In the instant case the grievor is relatively junior, having only
some three years' service. During the course of the hearing his
credibility was undermined in two collateral respects. Firstly, he
deni es having been assessed ten denerits on a prior occasion
notwi t hstandi ng the contrary evi dence of Supervisor Joanne Bordel eau
who testified that she was present when he was served with a copy of
his notice of discipline. Secondly, with respect to the earlier

i nci dent involving two other enpl oyees when a parcel was thrown, the
grievor's account of what happened is the throwing of a nunber of



parcel s back and forth and, finally, a stick fight between the two
enpl oyees. That evidence is totally rebutted by the account of M.
Bor del eau who was al so present and observed a heated exchange of
wor ds and one parcel being thrown.

Regrettably, on the whole of the evidence, the Arbitrator is

conpel led to conclude that M. Mthieu has been |less than forthcom ng
invirtually every aspect of his evidence in these proceedings.

What ever result mght have conmended itself if he had proved nore
candid, | cannot in these circunmstances see any valid grounds for
exercising ny discretion to alter the neasure of discipline assessed
by the Conpany.

For these reasons the grievance nust be di sm ssed.

OCTOBER 14, 1988 (SCGD) MCHEL G PICHER
ARBI TRATCOR



