CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1837
Heard at Montreal, Thursday, 13 Cctober 1988
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Appeal the discipline of 20 denerit marks and subsequent discharge of
M. B. Begal, Wnnipeg for violation of CN Rule Il (all work shall be
done in accordance to instructionfromthe Foreman in charge), for use
of abusive | anguage toward a Supervisor, and for sleeping on duty.

JO NT STATEMENT OF | SSUE:

On January 19, 1986 M. Begal was assignhed as an Engi ne Watchman at
Sym ngton on the 0700-1500 shift. At approxi mtely 0825 hours, M.
Begal was found sleeping in the |ocker roomat the Trip Pit Building.
Upon bei ng awakened and told by a Supervisor to return to work, M.
Begal swore at the Supervisor and refused to return to work stating
he was sick. The Supervisor then left to get the assistance of the
General Foreman and a second Supervisor. Upon their return, M.
Begal was again found sleeping. After being awakened, a di scussion
ensued which culmnated in M. Begal booking sick and |eaving the

property.

The Brot herhood has appeal ed the discipline on the grounds that the
Conpany did not properly assess the evidence regarding M. Begal's
health and fitness to safely carry out his duties.

The Conpany declined the Brotherhood' s appeal

FOR THE BROTHERHOOD: FOR THE COMPANY:
(Sgd) TOM McGRATH (Sgd) W W W LSON
Nat i onal Vi ce-President for: Assistant Vice-President

Labour Rel ations

There appeared on behal f of the Conpany:

G Weatly - Manager, Labour Rel ations, Montrea
S. F. MConville - Labour Relations O ficer, Mntrea
D C. Coughlin - Manger, Labour Rel ations, W nnipeg

E. Poudrette - CN Police Constable, Wnnipeg



L. J. Spitznagel - CGeneral Foreman (Retired), Wnnipeg
A. Qurai shi - Foreman, W nni peg

And on behal f of the Brotherhood:

A Cerilli - Regional Vice-President, Wnnipeg
B. Begal - Gievor

AWARD OF THE ARBI TRATOR

The grievor was discharged for refusing to carry out his

i nstructions, using abusive | anguage and sl eeping on duty. The 20
denerits assessed against himresulted in an accunul ation of 70
denerits.

The Brotherhood does not dispute the factual allegations nmade agai nst
the grievor. |Its representative submits, however, that discharge is
not appropriate in his circunmstances because his conduct was
attributable to his condition as a cocai ne addict.

The Arbitrator accepts that if the grievor's discharge was in fact
caused by a docunented illness, and the material filed established
that the grievor achieved a satisfactory |evel of rehabilitation
with a positive prognosis for the future, there would be grounds to
consider mitigating the penalty. Unfortunately, in the instant case
the evidence falls short of the necessary standard. While it appears
that M. Begal did seek assistance fromthe Conpany's Enpl oyee

Assi stance Programin 1985, and had in-patient treatnment at two
separate institutions followi ng his discharge, in the sunmer of 1986
and, finally, in Novenber and Decenber of the sane year, there are
areas of serious uncertainty in the material he has put before the
Arbitrator. M. Begal's last treatnment was at the Al coholism
Foundation of Manitoba. A letter fromhis Rehabilitation Counsellor
dated March 2, 1987, confirms his treatnment at the Foundation's
Centre, but also notes that he apparently failed to maintain

foll owup progranms either with Al coholics Anonynmous or with the
Conti nuing Care Program of the Foundation. It is also established
that well after his discharge fromthe Foundati on he was involved in
two minor crimnal infractions, one of which involved trespass on
Conpany property and the m sappropriation of goods belonging to the
Conpany.

The Arbitrator is not unm ndful of the great hardship faced by a
cocai ne addict struggling to achieve rehabilitation. A board of
arbitration nmust al so be mndful, however, of the legitimte
interests of an enployer. 1In the instant case, there are substantia
grounds to doubt the level of nmedical rehabilitation achieved by the
grievor with respect to his drug addiction. The principal nedica

evi dence tendered is an unel aborated statenment by a physician stating
"I feel that Bruce had nmade good progress and should be ready to work
again." That evidence nust be wei ghed agai nst the equivocal report
of the Rehabilitation Counsellor of the Al coholism Foundation of
Mani t oba and the serious doubts raised by the grievor's crimna

of fenses at a time after which he maintains he was rehabilitated.



In the circunstances, | must conclude that the Conpany did have cause
to discharge M. Begal and that there is insufficient evidence before
the Arbitrator to mitigate against the penalty inposed by the
Conpany.

For these reasons the grievance nust be di sm ssed.

OCTOBER 14, 1988 (SGD) MCHEL G PICHER
ARBI TRATOR



