CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1845
Heard at Montreal, Wednesday, 9 Novenber 1988
Concer ni ng
CANADI AN PACI FI C LI M TED
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Decenber 9 and 10, 1986, Conpany used Track Mintenance Foreman M.
A. Masse and Track Mintainer M. P. Sauro as Machine Operators to
operate Front End Loaders at Angus Shop. The Union clainms Machi ne
Operator M. J. Fellemans shoul d have been call ed.

JO NT STATEMENT OF | SSUE:

The Uni on contends that:

1. The Conpany called M. Fellemans at 17:30 on Decenber 9,
1986 to report for work Decenber 10, at 06: 30.

2. M. Fellemans should have been called to work Decenber 9,
1986 from 06:30 to 14:30 and from 23: 00 Decenber 9, 1986 to
06: 30 Decenber 10, 1986.

3. The Conpany violated Section 15.7 of Wage Agreenent No. 41
and Sections 2.3 and 2.4 of the Machine Operators Menorandum
by not calling M. Fellemans when the work started Decenber
9, 1986 at 06: 30

4. M. Fellemans be paid 8 hours at the regular Group No. 1
rate of pay from06:30 to 14:30 for Decenber 9, 1986 and 7
at the overtinme rate for the period from 23: 00 Decenber 9,
1986 to 06: 30 Decenber 10, 1986.

The Conpany denies the Union's contention and declines paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY
(Sgd) L. M D MASSI MO (Sgd) A. Y. DeMONTI GNY
for: System Federation for: Chief Mechanical Engineer

Gener al Chai r man



There appeared on behal f of the Conpany:

A. Y. DeMontigny - Supervisor, Personnell & Labour Relations
Mont r ea
L. G Wnslow - Labour Relations Oficer, Mntrea

And on behal f of the Brotherhood:

L. Di Massi no - Federation General Chairman, Otawa
R Della Serra - General Chairman, Mntrea

R. Achnin - Local Chairman, Mntrea

G Fel |l emans - Gievor

AWARD OF THE ARBI TRATOR

This grievance turns of the application of Section 15.7 of the
Col I ective Agreement which reads in part as foll ows:

15. 7 Except as provided in Cl ause 15.8, when staff is increased or
when vacancies of forty- five days or nore occur, |aid-off
enpl oyees shall be recalled to service in seniority order in
their respective classifications.

It does not appear disputed that although the grievor held seniority
as a Machine Operator, he was laid off fromthat classification and
was enpl oyed as a Gatekeeper in Montreal and paid at the rate of a
Leadi ng Track Maintainer. It is common ground that with the advent
of the winter season, in accordance with Article 15.7, Machine
Operators are called to service based on their order of seniority in
that classification. 1In keeping with that obligation the grievor was
notified by a Conpany tinmekeeper that he was schedul ed to commence
work as a Machi ne Operator on snow renoval on Decenber 10 at 06: 30
In fact the snow storm which was the reason for the Conpany's
decision to call the grievor into work, struck several hours sooner
t han expected and Track Maintenance Foreman Masse and Track
Mai nt ai ner Sauro were utilized to operate front-end | oaders at the
Angus Shop through the night of Decenber 9 to Decenber 10. It is
that work which the Union clains the grievor should have been called
to do.

The Arbitrator has sonme difficulty with the Union's position. It is
wi t hi n managenent's rights to schedul e enpl oyees. Wile it appears
that as a matter of general practice Machine Operators assigned to
snow renmoval are called in for the first stormof the season and
continue to work on a relatively regular basis thereafter, there
woul d appear to be nothing unreasonable or inconsistent with the

Col | ective Agreenent in the decision of the Conpany in the instant
case to recall the grievor to work as a Machi ne Operator effective
06: 30 on Decenber 10, 1986. After it made that arrangenent, the
Conpany was surprised by the storm which cane a few hours in advance
of expectation. | do not see how, in these circunstances, the period
of overnight work which then becanme necessary to be performed can be
fairly be said to fall within the contenplation of the words "when



staff is increased or when vacancies of forty-five days or nore occur

" in Section 15.7 of the Collective Agreement. 1In the
Arbitrator's view what occurred was the unforeseen devel opment of a
tenporary, short-term vacancy which the Conpany found itself
obligated to fill.

For these reasons the material before the Arbitrator does not
di sclose a violation of Section 15.7 of the Collective Agreenent and
the grievance nust therefore be dism ssed.

November 10, 1988 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



