CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1850
Heard at Montreal, Wednesday, 9 Novenber 1988
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

DI SPUTE:

Appeal of assessnment of 20 demerit marks for alleged i nsubordination
toward a Conpany officer on June 1, 1987 on behal f of grievor, M. D.
A. Wal ker, P.I.N. 148416, which led to his dism ssal

BROTHERHOOD' S STATEMENT OF | SSUE

On June 1, 1987 at 08:15, M. Wl ker sustained an injury while on
duty. He was taken by his Foreman to see a doctor in Prince George,
B.C. who treated him and advised himto remain off work for seven to
fourteen days.

The contention of the Brotherhood is that M. Wl ker was unjustly
dealt with by the Conpany in assessing the grievor 20 denerit nmarks,
resulting in his subsequent dism ssal, due to the fact that this

i nci dent was provoked by Roadmaster Pettorosso while the grievor was
of f duty.

The Brotherhood further contends that the Conpany's Discipline Policy
was also violated, as well as Article 18.2 of Agreenent 10.1 and al

ot her applicable rules.

The Conpany di sagrees with the Brotherhood' s contention

FOR THE BROTHERHOOD!

(SGD) G SCHNEI DER

System Federati on General Chairnman

There appeared on behal f of the Conpany:

R. Lecavali er - Counsel, Mntrea
G. C. Blundell - Labour Relations Oficer, Mntrea
A. Wat son - System Labour Rel ati ons Assistant,

Mont r ea



S. Pettorosso - Roadmaster, Prince George
G Basra - Regi onal Mai ntenance Supervisor, Ednmonton

And on behal f of the Brotherhood:

M Cottheil - Counsel, Assistant to the Vice-President
Ot awa

G. Schnei der - System Federation General Chairnman,
W nni peg

D. A W&l ker - Gievor

AWARD OF THE ARBI TRATOR

The material establishes that M. Wl ker sustained a conpensabl e
injury while on duty. He proceeded to the hospital in Prince George
and was told by the doctor who exanined himto stay off work for
seven to fourteen days. Shortly thereafter, during a tel ephone
conversation with Roadmaster Pettorosso, the grievor was asked

whet her he woul d attend to be exami ned by a Conpany doctor in Prince
George to determ ne whether he was fit for light duty, to which he
initially agreed. He later changed his mnd, and decided to proceed
directly home to McBride, where he was to see his famly doctor in
accordance with the instructions of the doctor he had seen at the
hospital at Prince George.

While M. Wal ker was in the course of hitchhiking to Prince George
froma point near the Conpany's crew acconmodati ons, Roadnast er

Pett orosso, who was driving by, stopped to talk to him M.
Pettorosso asked the grievor where he was going and whet her he had
gone to see the Conpany doctor as they had earlier discussed. The
grievor responded that he had not seen the Conpany's doctor and that
he was going hone to see his famly doctor in McBride. While the
precise details of the incident are sketchy, it does not appear

di sputed that Roadmaster Pettorosso took the position that he was
giving the grievor an affirmative directive to be exam ned by the
Conpany's doctor to see whether he was fit for |ight duty. The
grievor, in an equally affirmative tone, was taking the position that
he woul d not do so, and that he was going hone. During the course of
the exchange it is clear that the grievor used abusive |anguage. |
am satisfied that his words to the roadmaster included, "Fuck you,

' m not going anywhere and if you think | didn't get hurt on the job,
I will go see ny lawer." as well as "Fuck off, I'moff duty now and
| don't care what |anguage | use toward you."

It is not disputed that the grievor did suffer a conpensable injury.
He subsequently received Wrkers Conpensation Benefits for the period
of his absence. The Company took the position, however, that the
gri evor was insubordinate, based both upon the tone of his |anguage
with his supervisor as well as his refusal to conply with M.
Pettorosso's directive. Noting that the grievor was paid for the
time during which the incident took place, the Conpany asserts that
he was on duty, and acted in a nmanner clearly insubordinate to his
supervisory officer, as a result of which he was assessed twenty
denmerit marks which, coupled with his prior disciplinary record,
resulted in his discharge

The first issue is whether the grievor was under an obligation to



conply with M. Pettorosso's directive to be exam ned by a Conpany
physician to determne his fitness for light duty. On this issue the
arbitral jurisprudence is well established. Wile it may the
prerogative of an enployer to require a nedical certificate to
justify an enpl oyee's absence, and to require an enpl oyee to undergo
a nedi cal exam nation where there are reasonabl e and probabl e grounds
to doubt the enployee's fitness to return to work in a safe and

ef ficient manner, absent sonme statutory or contractual authority, as
a general matter an enpl oyer does not have a right to require an

enpl oyee to subject hinself or herself to a medical exani nation

(See Re Riverdal e Hospital and Canadi an Uni on of Public Enpl oyees,
Local 79 (1985) 19 L. A C. (3d) 396 (Burkett), Re Brewers WArehousing
Co. Ltd. and United Brewers Warehousi ng Wirkers Provi nci al Board,
Local 311 (1982) 4 L.A.C. (3d) 257 (Knopf) and Re Monarch Fi ne Foods
Co. Ltd. and MIk and Bread Drivers, Dairy Enpl oyees, Caterers and
Al lied Enpl oyees, Local 647 (1978) 20 L.A.C. (2d) 419 (M Picher).)

The principles were sunmari zed in the Mnarch Fine Foods case at pp
421-2 as foll ows:

It is well established that persons do not by
virtue of their status as enpl oyees |ose their
right to privacy and integrity of the person. An
enpl oyer could not at common | aw assert any

i nherent right to search an enpl oyee or subject an
enpl oyee to a physical exam nation w thout consent:
Latter v. Braddell et al (1881), 50 L.J.Q B.

448(C. A.). Thus there is nothing that can be

descri bed as an inherent managenent right to

subj ect an enpl oyee to what woul d ot herwi se be a
trespass or an assault upon the person. The right
of an enployer to require an enployee to submt to
an exam nation by a doctor of the enployer's choice
was reviewed by the Court in Re Thonpson and Town
of Oakville (1963), 41 D.L.R (2d) 294 (Ont. High
Ct.). In that case two constables were effectively
di scharged for refusing to subnt to a nedica

exam nati on when ordered to do so by their chief
constable. The orders of the nunicipal counci

di schargi ng the constabl es were quashed on
certiorari on the basis that there was no | awful
authority in the enployer to inpose the requirenent
of a nedical exam nation upon them MRuer

C.J.H C, stated:

The right of enployers to order their
enpl oyees to submit to an exam nation by
a doctor of the choice of the enployer
must depend on either contractua
obligation or statutory authority.

Normal |y, where an enploynment relationship is
governed by a collective agreenent, the authority
of an enployer to require an enployee to submt to
a medi cal exam nation nust, apart fromstatutory
authority, be either expressed or inplied in the
col l ective agreenent.



The arbitration cases which have dealt with

this issue nost frequently are those in which an
enpl oyee returns to work after an absence due to
illness and an issue arises as to the ability and
fitness of the enployee to return to work. Boards
of arbitration have consistently held that it is
implicit in the rights of managenent to require

t hat enpl oyees be physically fit to performtheir
work efficiently and safely. Thus it has been
found that an enpl oyer may, where reasonabl e and
probabl e grounds exist, require that the enpl oyee
pass a nedi cal exani nation by the conpany's doctor
or by a nedical practitioner naned by the conpany
to determ ne an enployee's fitness to return to
wor k: see Re Studebaker-Packard of Canada Ltd. and
U A W, Local 525 (1960), 11 L.A . C. 139 (Cross); Re
Eat on Aut onotive Canada Ltd. and U A.W, Local 27
(1969), 20 L.A.C. 218 (Palner); Re Firestone Tire &
Rubber Co. of Canada Ltd. and United Rubber

Wor kers, Local 113 (1973), 3 L.A C. (2d) 12

(Weat herill).

In the instant case it is not disputed that the grievor suffered an
injury, and was instructed by the doctor in Prince George who

exami ned himto stay off work for a period of between seven and
fourteen days, and to see his doctor at home in MBride. He was
acting in pursuance of that intention when he was encountered by
Roadnmast er Pettorosso. The material further establishes that the
grievor had advised his own foreman that he was |eaving for MBride.
The Arbitrator is satisfied that as a matter of |law the grievor was
then no | onger on duty, and, quite apart from whether he was or was
not on duty, the Conpany in the person of Roadmaster Pettorosso had
no right to require himto be exam ned by a Conpany doctor. If M.
Pettorosso had any doubt about the bona fides of the grievor's
injury, it was open to himto request that the grievor produce the
necessary medi cal docunentation at the appropriate tinme. The
Arbitrator nust therefore conclude that in the circunstances at hand
the grievor was not insubordinate or defiant of Conpany authority
nmerely by exercising the right which he had to decline to be exam ned
by a Conpany doctor as directed by his Roadmaster.

The issue then becones whet her the abusive | anguage utilized by the

grievor renders himliable to sone neasure of discipline. 1In this
regard the fact that the grievor was not on duty or on Conpany
prem ses does not necessarily constitute a defence. It is clear that

assault, threats or abusive conduct between enpl oyees or between

enpl oyees and supervisors while off duty and off working prem ses may
be the subject of discipline where the incident is job-related and
the conduct in question inpacts negatively on legitimte enployer
interests. (See CROA 1701.)

For the reasons related above | amsatisfied that the grievor was
entitled to refuse his roadnaster's directive to see a Conpany doctor
that day. | amnot satisfied, however, that the defiant tone, and in
particul ar the abusive | anguage, utilized by the grievor towards his
supervi sor was justified, or that it was not deserving of sone



measure of discipline. [If M. Wl ker wished to avail hinself of his
right to return home as instructed by the Prince George physician, he
need only have communi cated that intention in clear and civil terns
to M. Pettorosso. Whatever view the grievor may have had of M.
Pettorosso's intentions or the legitinmcy of his request, he did not
have a |licence to use unacceptably abusive |anguage with his
roadmast er .

The grievor is not a long-term enpl oyee, and his disciplinary record
is quite negative. There are, in other words, few mitigating
circumst ances that bear in his favour. | amsatisfied, on the other
hand, that the Conpany did proceed on a clear basis of m stake with
respect to its rights in respect of the directive which M.
Pettorosso put to the grievor. Considering that it was M.
Pettorosso's directive which sparked the grievor's heated response,
and notwithstanding the fact that the grievor's record stood at fifty
denerits at the time, | amsatisfied that in all of the circunstances
di scharge is excessive, and a substantial suspension in substitution
is a sufficient neasure of discipline.

For these reasons the grievor shall be reinstated, w thout
conpensation or benefits, and without |oss of seniority, with the
period of time fromhis discharge to his reinstatement to be recorded
as a suspension for using abusive | anguage with a supervisor. |
retain jurisdiction in the event of any dispute between the parties
in respect of the interpretation or inplenentation of this award.

Novenmber 10, 1988
M CHEL G PI CHER
ARBI TRATOR



