CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1853
Heard at Montreal, Tuesday, 13 Decenber 1988
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Appeal of discipline assessed Trainman J. Gagne, Joffre, effective
Decenber 4, 1986 and subsequent dism ssal for accumul ation of denerit
mar ks.

JO NT STATEMENT OF | SSUE:

On Decenber 4, 1986, the grievor was enpl oyed as Brakeman on VIA
passenger train No. 20. The Conpany alleges that, during the course
of the trip, the grievor was found to be asleep and thereby failed to
performcertain duties. An investigation was conducted and the

gri evor was assessed 30 denerit marks for

"Your unacceptabl e conduct and your violation of paragraph 1
and 2 of Rule 111 of the UCOR while you were on duty as a
Trai nperson on Train No. 20 at Lem eux, Drunmondville
Subdi vi si on, on 4 Decenber 1986."

The 30 denerits, when added to his previous record, brought the tota
nunber of denmerit marks assessed against his record to 70 and as a
consequence the grievor was dism ssed for accurul ati on of nore that
60 demerit nmarks.

The Uni on appeal ed on the grounds that the discipline was unwarranted
and, in any case, too severe.

The Conpany declined the appeal

FOR THE BROTHERHOOD : FOR THE COMPANY:
(SGD) R LEBEL (SGD) M DELGRECO
for: General Chairman for: Assistant Vice-President

Labour Rel ations

There appeared on behal f of the Conpany:

R. R Paquette - Labour Relations Oficer, Mntrea

M E. Heal ey - Manager, Labour Relations, St. Law ence
Regi on, Montrea

J. M Mntigny - Manager, CMC. , Mntrea



J. R Labrosse - Co-Ordinator of Trains, Via Rail, Mntrea

And on behal f of the Union:

R. Lebel - Vice-General Chairman, Quebec
B. Leclerc - General Chairman, Quebec

R J. Proul x - Vice-President, Otawa

D. Hanelin - Wtness

A. Denis - Wtness

J. Gagne - Gievor

AWARD OF THE ARBI TRATOR

G ven the evidence, the Arbitrator nmust conclude that the grievor
dozed of f nmonmentarily when he was acting as tail-end brakeman on
Train No. 20 on 4 Decenmber 1986. However, the evidence shows that,
shortly before, the grievor had carried out the required inspections
and carried out the duties assigned to him The evidence al so shows
that M. Gagne's nistake did not place his train in jeopardy as the
train could have operated with a reduced crew, without a tail-end

br akeman.

Thi s, however, does not excuse the grievor's nistake. The incident
and the disciplinary response nust be considered in their context.
In CROA 1573, the Arbitrator had to rule on the discharge on an
enpl oyee who was a security guard, who had purposely hidden hinself
to sl eep during working hours. The Arbitrator said:

Are there mtigating factors that woul d support sone neasure of
di sci pline short of discharge in these circunstances? It is
generally accepted by Arbitrators, nor is it disputed by the
Conpany, that sonething |ess than term nati on would be
appropriate in the case of an enployee with an otherw se good
record, who inadvertently dozed off for a brief moment. In
light of the grievor's deliberate actions, that principle has
no application in the instant case.

In my opinion, the circunstances in this case |l end thenselves to the
application of this principle. This was not a deliberate act on the
part of the grievor, or a failure to carry out his duties for a

| engt hy period which jeopardi zed the safety of his train.

Despite these mitigating circunstances, it remains that it is
unacceptabl e that a menber of a train crew would fall asleep, even
for a brief nonent, when his train is en route (see CROA 1841).
Furthernore, M. Gagne's disciplinary record is not inpressive, The
Arbitrator has determined that a | engthy suspension would be an
appropriate disciplinary response.

Therefore, the Arbitrator orders that the grievor be reinstated,

wi t hout | oss of seniority, but w thout conpensation for |oss of wages
and benefits. Hi s disciplinary record will reflect forty denerit
marks. It should be noted that it will be incunbent upon the grievor
to avoid, at any cost, the imposition of further discipline in the



future. | remained seized of this award in the event of any dispute
between the parties in respect of the interpretation or
i mpl enentation of this award.

Decenber 16, 1988 (Sgd.) MCHEL G PICHER
ARBI TRATOR



