CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1856
Heard at Montreal, Wednesday, 14 Decenber 1988
Concer ni ng
VI A RAI L CANADA | NC.
And

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The Brotherhood clains that agents perforning work on a conmi ssion
basi s should be covered by Collective Agreement No. 1

JO NT STATEMENT OF | SSUE:

The Corporation took over the operation of stations at Schrieber
Parry Sound, Fol eyet, Hornepayne, Wite River, Longlac and Naki na
fromCN and/or CP in August 1986.

Prior to the takeover of these stations, passenger ticket sales were
handl ed on behalf of VIA by CN or CP, in sonme instances on a
part-time basis or contract basis.

The Corporation clains that the volunme of ticket sales at these
stations did not necessitate the creation of positions covered by the
Col | ective Agreenent, and the work was contracted out, as it had been
in the past, in accordance with Appendix C of the Collective

Agr eenent .

The Brotherhood requests that the people working at the above
| ocati ons be considered as enpl oyees, and entitled to wages and
benefits in accordance with Collective Agreenent No. 1.

The Corporation has rejected the Brotherhood' s requests, and
mai ntai ns that the Collective Agreenent has not been viol ated.

FOR THE BROTHERHOCOD: FOR THE CORPORATI ON
(Sgd) TOM McGRATH (Sgd) A. D. ANDREW
Nat i onal Vi ce-President Di rector, Labour Rel ations

There appeared on behal f of the Corporation:

C. O VWite - Labour Rel ations O ficer, Mntrea

M St. Jules - Manager, Labour Rel ations, Montrea

J. R Kish - Personnel & Labour Rel ations Oficer,
Mont r ea

And on behal f of the Brotherhood:



T. N. Stol - Regi onal Vice-President, Toronto
D. Marinigh - Wtness

AWARD OF THE ARBI TRATOR

In the Arbitrator's view the facts of this case are in all materia
respects indistinguishable fromthose of CROA 1694. |In that case the
contracting out of janitorial work previously performed by CN

enpl oyees in passenger stations transferred to the Corporation was
found to fall within the exception of Paragraph 4 of Appendix C of
the Coll ective Agreement. In that award the Arbitrator observed:

It is conmon ground that the Corporation never before
performed janitorial services of the kind which were
contracted out in the instant case at Stratford and
Brantford. In both |ocations, therefore, it found itself

i nvolved in a "new venture", and concluded that the
retaining of one conplenent position, whether on a half-day
or full-day basis could not be economically justified. That
conclusion is amply justified by the objective realities.
The Arbitrator is satisfied that the circunstances in which
it found itself, and the conclusion which the Corporation
arrived at, are well within the contenplation of Paragraph 4
of Appendix Cto the Collective Agreenent, and that in these
ci rcunstances the contracting out of the work in question is
perm ssible. The circunmstances in this case are to be

di stingui shed fromthose in CROA Case No. 1596 where it was
found that the work of an entire bargaining unit position
was contracted out.

In the instant case | nust accept the argunent of the Corporation
that the ticketing responsibilities at the locations in question are

in the nature of a "new ... venture" insofar as the work concerned
was previously done by neans of a contractual arrangenent between the
Corporation and CN or CP. Insofar as contracting out has been the

norm for sone years, it cannot be said that the work in question is
"work presently and normally performed by enpl oyees represented by
t he Brot herhood” within the nmeani ng of Appendix C.

Alternatively, the Arbitrator cannot accept the argunent of the

Brot herhood to the effect that the individual conm ssioned agents in
these | ocations are enployees of the Corporation. They are, in npst
mat eri al respects, indistinguishable fromindependent travel agents
who al so engage in the sale of Via Rail tickets. The fact that they
i ssue tickets, either manually or by conputer, follow ng certain
procedures and routines established by the Corporation does not, of
itself, constitute evidence of sufficient control and direction as to
bring themw thin the generally accepted concept of an enpl oyee. The
persons invol ved, whose activities on behalf of the Corporation

sel dom exceed one hour in a day, are clearly independent contractors.
For the reasons cited above, the Corporation's arrangenment with them
falls within the exception described in Paragraph 4 of Appendix C.

For all of the foregoing reasons the grievance nust be dismn ssed.



Decenber 16, 1988 (Sgd.) MCHEL G PICHER
ARBI TRATOR



