CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1857
Heard at Montreal, Wednesday, 14 Decenber 1988
Concer ni ng
VI A RAI L CANADA | NC.
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Di sci pline assessed Conductor C. T. Brennan of Toronto, Ontario, and
claimfor |loss of wages on his behalf for the period February 2, 1988
to February 16, 1988 incl usive.

JO NT STATEMENT OF | SSUE:

On January 24, 1988, while Conductor C. T. Brennan was working on
Train No. 68, an incident occurred at Cobourg, Ontario, between M.
Brennan and a group of passengers boarding the train. A disciplinary
i nvestigation was held and M. Brennan was assessed a 15-day
suspensi on for conduct unbecom ng an enpl oyee.

The Uni on has appeal ed on the basis that the investigation into this
i nci dent and the discipline assessed were in violation of the
provisions set out in Article 82 of the Collective Agreenment.

The Union has al so appeal ed the discipline alleging that it was
unwarranted and severe. |In addition the Union has subnmitted a claim
under the provisions of Article 70 for the wages |lost by M. Brennan
due to this matter

The Corporation has rejected the Union's appeal on the discipline and
has declined paynent of the |ost wages.

FOR THE UNI ON: FOR THE CORPORATI ON
(Sgd) T. G HODGES (Sgd) A. D. ANDREW
General Chairman Director, Labour Rel ations

There appeared on behalf of the Corporation:

P. J. Thivierge - Mnager, Labour Rel ations, Mntrea
D. L. Brodie - Labour Relations Oficer, Mntrea
D. Bongard - Counter Sales Agent |, Kingston

J. P. Dupuy - Service Manager, Montrea

And on behal f of the Union:

T. G Hodges - General Chairman, St. Catharines
M P. Gegotski - Vice-General Chairman, St. Catharines



D. C. Atkinson - Vice-Local Chairman, Toronto
M At ki nson - Observer
C. T. Brennan - Gievor

AWARD OF THE ARBI TRATOR

M. Brennan was the conductor of Via Train 68 runni ng between Toronto
and Montreal on January 24, 1988. \When his train arrived at Cobourg
he was net with a group of passengers returning from Cobourg to
Montreal from a youth hockey tournament. |t appears that on their
trip from Montreal, which took place during the quiet of a weekday,
the hockey group was able to be seated together in a single car

They apparently nistakenly believed that they were entitled to the
same seating accommodation on their return trip which was within a

much busier period, on a Sunday. It also appears that the station
agent at Cobourg | ed the passengers to believe that that would be the
case. In fact, however, the train from Toronto to Montreal was

heavi |y booked on that day, no previous arrangenent had been nmade by
the travelling group for special seating acconmodati on and because of
t he passenger load on that run it was inpossible to seat the group
together in a single car.

When M. Brennan's train arrived in Cobourg the hockey group and
their luggage, including some twenty bags of hockey equi pnent, were
waiting on the platform Predictably, when Conductor Brennan
informed themthat there was no car reserved for them and that they
woul d have to break up and sit individually in various parts of the
train, he was net with some hostility. Mtters did not inprove when
he told the group, quite correctly, that the train did not have any
facility for their baggage, and that it would have to be left at the
station to be carried to Montreal on a later train.

What may be conservatively described as a heated reaction i medi ately
ensued. The passengers were plainly in no nood to have their
expectations dashed by M. Brennan. While the latter proceeded to
the station to inquire of the station agent with respect to what had
been said to the passengers, it appears that they unilaterally | oaded
their bags of equipnment onto the train, placing it in a vestibule.
When the conductor returned to the train he and anot her enpl oyee
renoved the bags fromthe vestibule and placed themon the platform
for collection by the later train. It is not disputed that Nationa
Transportati on Agency regul ati ons prohibit the storage of |uggage in
that | ocation, which serves as an energency exit, and that Conductor
Brennan was responsible for seeing that the rule was enforced.

The al | egati on against M. Brennan is that in handling this obviously
volatile situation he did not denonstrate a sufficient degree of calm
and di pl omacy. To sone degree that assertion is nade out on the

mat eri al before the Arbitrator. |t seens undi sputed that M. Brennan
was bei ng spoken to loudly by a nunmber of angry people all at once.
Unfortunately, betraying some inpatience, in response to a passenger
who requested to be spoken to in French, M. Brennan, a unilingua
angl ophone, replied to the effect that it was not necessary to speak
French in Ontario. It should be noted that he is anong a group of
"grandf at hered" conductors serving on the Mntreal -Toronto run who



are not required to be bilingual. It also appears that at one point
during the discussion with the passengers who were insisting on
taking their |luggage aboard the train M. Brennan replied "I'mthe
conductor of this train and there are no others. Wat | say goes and
if you don't like it, you don't have to ride on it."

| amsatisfied that the material reveals an error of judgenent of the
part of M. Brennan. On the other hand, it nust al so be appreciated
that he was working in trying circunstances and that certain of his
responses were given very nmuch in the heat of the moment. Wile
these factors do not excuse his conduct, they do, in ny view, nerit
consideration in mtigation. It is also significant, in the
Arbitrator's view, that M. Brennan is a conductor of sone
thirty-seven years' service who, it is not disputed, has never once
been disciplined. | amsatisfied that the grievor's |ength of
service, the extraordinary quality of his prior record and the
exceptionally difficult circunstances which confronted himon the
occasion in question should be given substantial weight in this case.
Wil e the Corporation must obviously be sensitive to the qualities of
tact and consideration exhibited by the nenbers of a crew dealing
with the public and nust take all neasures to ensure a consistent

| evel of courteous service by its enployees, I am conpelled to
conclude that the decision to suspend M. Brennan failed to give
adequate consideration to the nmtigating factors revi ewed above, and
that the Arbitrator's discretion should be exercised to reduce the
measure of discipline inposed.

The grievor's record shall therefore be anmended to renove the
suspensi on, and he shall be compensated for all wages and benefits
lost. If it chooses the Corporation may substitute a witten
reprimand in the formof a rem nder to the grievor of the inportance
of being patient and polite when dealing with the travelling public.

| retain jurisdiction if the event of any dispute between the parties

with respect to the interpretation or inplenmentation of this award.

Decenber 16, 1988 (Sgd.) MCHEL G PICHER
ARBI TRATOR



