CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1858
Heard at Montreal, Wednesday, 14 Decenber 1988
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Appeal of discipline assessed Yard Foreman W Czumek, Toronto, 18
Oct ober 1986.

JO NT STATEMENT OF | SSUE:

At the material time, M. Czunak was enployed as Yardnman and assi gned
to the Toronto Yardman's Spareboard, Toronto, Ontario. On October
18, 1986, M. Czumek was involved in an incident in the Crew
Managenent Centre.

Fol | owi ng investigation of the incident Yard Hel per Czumak was
assessed 20 denerit marks for:

"Conduct unbecom ng an enpl oyee while interacting with Toronto
Crew Managenent Personnel on Cctober 18, 1986."

The Uni on appeal ed on the grounds that the discipline was
unwarranted. The Union further contends that the Conpany's

i nvestigation was unfair and that it was not conducted in conpliance
wi th Addendum 41 to Agreenent 4.16.

The Conpany declined the appeal.

FOR THE UNI ON: FOR THE COVPANY:
(Sgd) W G SCARROW (Sgd) M DELGRECO
General Chairman for: Assistant Vice-President

Labour Rel ati ons

There appeared on behal f of the Conpany:

J. B. Bart - Manager, Labour Rel ations, Montreal
P. D. Morrisey - Labour Relations Oficer, Mntreal
D. E. Lussier - Co-Ordinator, Transportation, Mntreal

And on behal f of the Union:

W G Scarrow - General Chairman, Sarnia
L. W Karn - Vice-General Chairmn, W ndsor
R J. Roach - Local Chairman, Toronto



B E. Phillips - Local Chairman, Belleville
W Czumak - Gievor

AWARD OF THE ARBI TRATOR

The material establishes that on Cctober 18, 1986 the grievor
proceeded to the Crew Managenent Centre follow ng two tel ephone
conversations with a crew di spatcher and supervi sor, respectively.
Both of them had verbally chastised the grievor for calling the crew
di spatcher to inquire about his position on the spareboard before
advi sing that he was booking sick. It is not in dispute that both

t he di spatcher and supervi sor hung up on the grievor. |In the case of
Crew Supervisor C. H Cook, the phone was hung up after the grievor
stated to M. Cook "... next time soneone phones or hangs up on ne
in the yard, whether its the crew supervisor or yard, |'m gonna cone
down personally and straighten you people out."

The grievor kept his word. The evidence is uncontroverted that
shortly follow ng that conversation M. Czumak, acconpanied by his
brother who is also an enpl oyee, appeared in the crew dispatch centre
on Front Street in Toronto. Not surprisingly, a verbal confrontation
between the grievor and M. Cook ensued. Supervisor Cook told the
grievor that he had no business being in the dispatch centre, advised
himthat he would call the CN police to have himrenoved and, when
the grievor refused to leave, finally acted upon that statenment by
actually calling the police.

Fol l owi ng M. Cook's telephone call to the police M. Czumek stated

to the supervisor "If you were twenty years younger, |'d push your
teeth down your throat!", and then continued "Conme on, let's go
outside." Wen neither M. Cook nor the crew dispatcher, M. Amm

Paul , agreed to go outside the grievor said to M. Paul that sone day
he woul d see himin a bar. Fortunately M. Czumak's brother, who had
been considerably | ess aggressive in his behaviour, prevailed upon
hi s brother and persuaded himto | eave at that point.

On the nmerits, the grievor's conduct rendered himplainly
liable to discipline. As this Ofice noted in CROA 1775:

Physi cal abuse and the threats to the security of a
fell ow enpl oyee or supervisor are plainly unacceptable in
any workplace, and may justify the nost serious of
di sci plinary consequences. ... (See e.g. CROA 1701 and 1722)

In the Arbitrator's view the assessnent of twenty denerits was
clearly within the range of penalty appropriate in the circunstances.
It is true that both M. Paul and M. Cook were abrupt with the
grievor on the tel ephone, and that he was angered by their attitude
towards him Even in these circunstances, however, recourse to
threats of physical violence was totally unwarranted. It was plainly
open to the grievor to wite a letter of conplaint to the appropriate
supervisory officer if he felt that he had been shown insufficient
respect. Alternatively, if he believed that his rights under the

Col | ective Agreenent had been violated the grievance procedure was



avai l able to him

Nor is this a situation where an enpl oyee has reacted on the spur of
the monent. A considerable period of tinme el apsed between M.
Czumak' s tel ephone conversations with M. Paul and M. Cook and his
subsequent appearance at the Front Street office with his brother

The conclusion to be drawn, on the bal ance of probabilities, is that
the grievor consciously and deliberately went to the crew di spatching
centre to provoke a confrontation which he knew, or reasonabl e should
have known, could escalate into a potentially violent situation

The Union asserts that the grievor's rights under Addendum 41 to the
Col I ective Agreenent, which governs the investigation procedure, were
violated in a way that renders the discipline null and void. Firstly
it maintains that the investigating officer wongfully overrul ed
certain questions as irrelevant. Secondly, it asserts that the
Conpany violated the grievor's rights by failing to disclose to him
the content of a CN police report relating to statenments given by
Supervi sor Cook and Crew Di spatcher Paul to the police subsequent to
the incident. Lastly, the Union objects to the fact that the

i nvestigating officer adjourned the exam nation of Dispatcher Pau
because of sone uncertainty as to whether he was entitled to be
acconpani ed by a representative fromhis own union. Wen the officer
instructed the grievor and his union representative that the

i nvestigation would continue with another witness until M. Paul's
situation was clarified, the grievor and his advisor took the
position that they would not continue to participate in the

i nvestigation, arguing that forcing the grievor to proceed from one
unfi ni shed cross-exam nation to the exanmi nation of a new wi tness
woul d i nmpact unfairly on the conduct of the investigation. The
grievor and his representative then withdrew. The Conpany did not
accept the Union's position and proceeded to conplete the

i nvestigation in the grievor's absence.

The Arbitrator sees no nmerit in any of the assertions nmade by the
Union with respect to the conduct of the investigation. Article 4 of
Addendum 41 provides, in part, as follows:

4(d) The empl oyee may have an accredited representative
appear with himat he investigation. At the outset of the

i nvestigation, the enployee will be provided with a copy of
all the witten evidence as well as any oral evidence which
has been recorded and has a bearing on his responsibility.
The enpl oyee and his accredited representative will have the
right to hear all of the evidence submitted and will be

gi ven an opportunity through the presiding officer to ask
guestions of the w tnesses (including Conpany O ficers where
necessary) whose evidence may have a bearing on his
responsibility. The questions and answers will be recorded
and the enployee and his accredited representative will be
furnished with a copy of the statenent.

As this Ofice has noted in the past, investigation procedures such
as those contenplated in Addendum 41 are intended to provide an
expedi tious, fair and open system of fact finding in serious

di sciplinary cases. The procedure is not, however, intended to take
on the procedural trappings of judicial or quasi-judicial hearings.



It is not disputed that the person conducting the investigation is
entitled to rule upon the rel evance of questions put by an enpl oyee
or his representative. While the explanatory letter to Addendum 41
i ndi cates the understandi ng of the parties that questions rul ed
irrelevant will be recorded, and that answers given are also to be
recorded, that docunent does not expressly provide that the Union is
entitled to insist upon an answer being given and recorded to a
guestion that has been ruled irrel evant.

In the Arbitrator's viewit is highly doubtful that the parties

i ntended that the making of an "incorrect” ruling as to the rel evance
of a particular docunent or question nust vitiate the entire
proceeding and nullify any discipline which results fromit.
Deci si ons on rel evance are judgenent calls at the best of tines, the
correctness of which may well be disputed. The clear thrust of
Addendum 41 is that the enpl oyees have a right to a fair and
impartial investigation. Wiere rulings as to admissibility or

rel evance are so egregious as to denonstrate a departure fromthat

m nimal standard, it nay well be that a violation of the requirenents
of Addendum 41 will be established.

In the instant case the Union has directed nme to no specific rulings
on admi ssability made during the grievor's investigation which in ny
view can be said to have prejudiced his right to a fair and inpartia
i nvestigation. Consequently the Union's objection with respect to
the rulings on relevance made by the investigating officer fails.
Secondly, it does not appear disputed that the investigating officer
was not in possession of a report of the CN police concerning the
statenments which its constables may have taken from Supervi sor Cook
and Crew Di spatcher Paul. [If such a report had been in the hands of
the investigating officer and had been withheld fromthe Union
representative, an arguabl e case of unfairness m ght be nmade. That
is not the case, however, and no violation of the standards of
Addendum 41 is disclosed in this regard. Lastly, there is nothing in
the | anguage of the addendum nor inplicit within it, to support the
Union's assertion that the interruption of the cross-exam nation of a
particul ar wi tness pending the resolution of a procedural point, and
the substitution of a further witness, is an abrogation of the
standards of procedural fairness to which the grievor is entitled.
The st andi ng-down of wi tnesses whose evidence is not conpleted is
commonpl ace in the nost highly judicial proceedings. The Union's
assertion that it was inproper to follow that procedure in the
instant case is so startling as to risk casting a cloud on the
general credibility of all of its procedural objections. By

wi t hdrawing fromthe investigation the grievor plainly proceeded at
his peril, and cannot now be heard to conplain of its outcone (see
CROA 1222).

For all of the foregoing reasons the grievance nust be di sm ssed.

Decenber 16, 1988 (Sgd.) MCHEL G PICHER
ARBI TRATOR



