CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1862
Heard at Montreal, Thursday, 15 Decenber 1988
Concer ni ng

CANADI AN PARCEL DELI VERY
(CP EXPRESS AND TRANSPORT)

And
TRANSPORTATI ON COVIVUNI CATI ONS UNI ON

EX PARTE

DI SPUTE:

The application of overtinme to the rate of Float Driver positions.

UNI ON' S STATEMENT OF | SSUE

A policy grievance was initiated at the local |evel of Lodge 2346,
CanPar, Toronto, Ontario, regarding Article 8, "Wrking Hours and
Overtinme." The grievance refers to the rate of Float Driver and the
prem um rate being paid.

The Uni on mai ntai ns when overtinme is performed, it nust reflect the
rate of $13.619 per hour, which enconpasses the premiumrate of 50.

The Union is claimng that overtine should be paid on the Float
Driver rate ($13.619), and further, requested that all the drivers in
qguestion be reinmbursed on that rate.

The Conpany has declined the Union's request.

FOR THE UNI ON

(SGD) J. J. BOYCE

General Chairman

System Board of Adjustnent 517

There appeared on behal f of the Conpany:

- Counsel, Toronto

P. McLeod - Labour Relations Oficer, Toronto

D. Dougan - Regional Manager, Western Canada

R. Johnson - Term nal Manager, Cal gary

R. Dearden - District Manager, BC Centres outside
Vancouver

F. McMul | en - Director, Human Resources, Toronto

G. Swanson - District Manager, Quality I nprovenent

And on behal f of the Union:



H F. Caley - Counsel, Toronto

J. J. Boyce - General Chairman, Toronto

J. Crabb - Vice-General Chairnman, Toronto
R. Mbore - Wtness

D. Crawford - Wtness

AWARD OF THE ARBI TRATOR

Article 8.4 of the Collective Agreement governs the paynent of
overtime:

8.4 Al hours worked in excess of 8 hours in any one day, or
40 hours in any one week, shall be paid at one and one-half
times the hourly rate of pay.

The Col | ective Agreenent provides for an hourly premumto be paid to
persons occupying a float driver position. Article 5.2.13 of the
agreenent provides, in part, as foll ows:

1. Float driver positions will be bulletined in al
termnals with 25 or nore routes.

2. A premium of $0.50 per hour will be paid to any
i ndi vi dual awarded a float driver position

The issue is the conputation of overtine for enployees in the float
driver classification. The Union maintains that the overtine is to
be calculated on the full hourly wages earned by a float driver,

i ncluding the basic hourly rate and the fifty cent per hour prem um
The Conpany, on the other hand, nmamintains that the time and one-half
payment provided in Article 8.4 applies only to the basic rates of
pay, expressed on a hourly basis, found in Article 17 of the

Col I ective Agreenent.

In support of its position the Union points to Article 17.4 of the
agreenent which provides, in part:

"“... Overtinme shall not be calculated on the shift
differential nor shall the shift differential be paid for
absence fromduty such as vacation, general holidays, etc."

Its counsel submits that by specifically excluding shift differentia
for the purposes of conputing overtime, the parties have adverted to
t hose prem uns which should be so included. Having made no simlar
provision for the prem um payable to the float driver, the Union

mai ntai ns that the parties have denbnstrated an intention that the
fifty cent per hour prem um should be included for the purposes of
calculating the overtine wages payable to a float driver.

The Conpany counters by referring the Arbitrator to Article 17.2,
whi ch deals with the prem um paynent to |lead hands. It is as
fol |l ows:



17.2 1t is understood that an enployee filling the position of
Leadhand shall receive not |ess that 25 cents per hour in
excess of any enployee he is required to | ead at the
term nal where he is enployed regardless of his service.

Its counsel stresses that the foregoing allowance to | eadhands has
not been included for the purposes of cal culating overtinme earnings.

In the Arbitrator's view the cases referred to by the parties, which
generally concern the overlap of overtinme and shift differentia
payments, are of limted value in construing the |anguage in the
instant Collective Agreenent. The ternms of any agreenent nust be
interpreted having regard to the totality of the | anguage used, taken
in context. \Where the |anguage itself |eaves sone uncertainty, past
practice may be exani ned as evidence of the intention of the parties.

In this case both interpretations advanced by the parties are
defensi bl e on the | anguage contained within the agreenent. It is
certainly arguable, as the Union asserts, that "the hourly rate of
pay" referred to in Article 8.4 for the purposes of overtime would
logically include the "prenm um of $0.50 per hour" payable to the
float driver under Article 5.2.13. On the other hand, the rates of
pay appearing in Article 17 of the Collective Agreenent are al
expressed in hourly terns and nay just as arguably constitute the
hourly rate of pay referred to in Article 8.4. Moreover, the
suggestion that the special exclusion of shift differential for the
purposes of overtine under Article 17.4 is particularly instructive
is to some degree undernmined by the fact that that provision was

i nported verbatimfromthe CPET Collective Agreenent, so that it does
not necessarily reflect a turning of the parties' mnds to the
treatment of the float drivers' prem um

In the Arbitrator's view the treatnment of the | eadhand preni um for
the purposes of overtinme is the nost instructive piece of evidence
for the purposes of resolving this grievance. It is beyond dispute
that for some ten years the preponderant practice of the Conmpany has
been to exclude the twenty-five cent per hour prem um payable to

| eadhands for the purposes of calculating overtime under Article 8.4.
In ny view the nost probable inference to be drawn fromthe existence
of that practice, which apparently has been protested against on only
one occasion that is known, |ends greater support to the Conpany's
position that the parties did not intend the hourly rate of pay
referred to in Article 8.4 for the purposes of overtine to include a
premiumof that kind. | find it inpossible to distinguish between
the twenty-five cent per hour prem um payable to a | eadhand and the
fifty cent per hour prem um payable to a float driver for the
purposes of this analysis. It would, in nmy view, create an

i nconsi stency in the application of the Collective Agreenent if these
provisions were to be treated differently, an outcome which | cannot
assune woul d have been intended by the parties

For the foregoing reasons the grievance nust be di sm ssed.

Decenber 16, 1988 (Sgd.) MCHEL G PICHER
ARBI TRATOR






