CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1864
Heard at Montreal, Thursday, 15 Decenber 1988
Concer ni ng

CANADI AN PARCEL DELI VERY
(CP EXPRESS AND TRANSPORT)

And

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

Dl SPUTE:

The issuance of a total of 59 demerits by the Conpany from Novenber
4t h, 1987 through April 27th, 1988 (nine separate discipline

i ssuances) which culmnated on April 27th in the Conpany disni ssing
Vancouver driver-rep, D. Crawford for failure to maintain "service
st andard".

JO NT STATEMENT OF | SSUE:

The Uni on processed this grievance i mediately to Step 3 requesting
that this enployee be returned to service and to be given assistance
or alternatively another route.

The Union maintains that the "service standards" are arbitrarily
i mposed on the Conpany's part and consi derati on was never given to
the enpl oyee for the variabl es encountered when perform ng his work.

The Union maintains that the productivity standards and service
standards i nposed on the enpl oyees by the Conpany are arbitrary and
i nequi t abl e.

To date the Conpany has declined the Union's request.

FOR THE UNI ON: FOR THE COVPANY:
(SGD) M W FLYNN (SG) D. J. BENNETT
for: General Chairman Labour Rel ations O ficer

System Board of
Adj ust nent 517

There appeared on behal f of the Conpany:

M D. Failles - Counsel, Toronto

P. MLeod - Labour Relations O ficer, Toronto

D. Dougan - Regional Manager, Western Canada

R. Johnson - Termi nal Manager, Cal gary

R. Dearden - District Manager, BC Centres outside
Vancouver

F. McMul |l en - Director, Human Resources, Toronto



G Swanson - District Manager, Quality | nprovenent

And on behal f of the Union:

H. Cal ey - Counsel, Toronto

Jack. J. Boyce - General Chairman, Toronto
Jack. J. Crabb - Vice-General Chairman, Toronto
R. Mbore - Wtness

D. Crawford - Gievor

AWARD OF THE ARBI TRATOR

The grievor conmenced work as a driver with the Conpany in Vancouver
on June 3, 1987. In Septenber of 1987 the Conpany established a
performance standard for deliveries on the grievor's route, which was
10.9 stops per hour each day. On Septenber 25, 1987 M. Crawford was
notified that he was to neet escal ating standards of efficiency which
woul d take himto that productivity |level by October 13, 1987.

Whi |l e the evidence before the Arbitrator is extensive respecting the
grievor's performance over a period of several nonths, it is
sufficient to note for the purposes of this grievance that the
grievor's average productivity rate in both Septenber and Cctober was
9.2 stops per hour, that in Novenber of 1987 it was 9.3 stops per
hour, declining to 7.9 in Decenber, 7.7 in January, 1988, 7.2 in

February, 6.9 in March and 8.5 in April. Productivity records are
al so available for the period of tinme prior to the establishnment of
the standard applied to the grievor's route. 1In June of 1987, as a

new hire, his productivity rate was 8.4, in July it was 9.0 and in
August it peaked at 10.4 stops per hour, on average.

The material establishes beyond dispute that the Conpany operates
ninety-five termnals. The enployees in all of those term nals
conprise the bargaining unit under the instant Collective Agreement.
Productivity standards have been established in all of the termnals.
It is not controverted, however, that it is only in Vancouver that
enpl oyees have been subjected to discipline as a neans of enforcing
productivity standards. According to counsel for the Conpany that
course was foll owed because of what the Conpany considered to be the
particularly |ow productivity performance of the enployees in the
Vancouver term nal

The grievor was clearly affected by that policy. The record reveals
t hat between Novenber 4, 1987 and April 27, 1988 he was disciplined
on some ni ne separate occasions for his failure to neet the
productivity standard established for his route. |In sone instances
the discipline assessed was five denerits, although in the |ast three
cases it rose to nine and ten denerits. The demerits so accumul at ed
caused the grievor's disciplinary record to rise to a |level of

si xty-nine denerits effective April 27, 1988, resulting in the
grievor's discharge.

The Union attacks the treatnent of the grievor, and by neans of a
separate policy grievance (see CROA 1861) the treatnment of all of the
enpl oyees in the Vancouver term nal for disciplinary purposes, as a



violation of the just cause provisions of the Collective Agreement.
It maintains that the productivity standards established by the
Conmpany were arrived at arbitrarily, in disregard of many vari abl es
that can affect an enpl oyee's productivity. It maintains that the
system established is contrary to generally accepted norns of

i ndustrial engineering respecting the neasurenment of work, the
establ i shnent of objective productivity standards and the proper
orientation of enployees to such a system

In support of its position the Union called as a witness M. Robert

F. Moore, a professional industrial engineer whose qualifications
and expertise are not in dispute. M. More testified that the
establ i shment of productivity standards in a parcel delivery
operation is extrenely conplex. He related that a very high nunber
of variables may come to bear in the context of any particular
delivery route. In his opinion these variables nmust be clearly

i dentified, nmeasured and factored into the establishnment of any
productivity standard for such a route. Based on his understandi ng
of productivity standards devel oped by professional industria

engi neers for another |arge parcel delivery conmpany in Canada, fair
and objective productivity standards can only by established by doing
a professional study of each particular route, an exercise which in
his estimate would require days of work. In M. Mbore's opinion the
met hod used to establish the productivity standard for M. Crawford's
route, described bel ow, does not neet what he woul d describe as
general ly accepted standards for the establishnment of productivity
levels in the field of industrial engineering.

It is not disputed that the Conpany did not resort to the expert

opi nion of industrial engineers or consultants in establishing
productivity standards within its termnals, or the standard for M.
Crawford's route in particular. On the material before the
Arbitrator it appears that the Conpany used the followi ng factors to
establish productivity standards:

(a) The denpnstrated ability of the enployee to performthe
wor k whil e under direct supervisions;

(b) The denonstrated ability of supervisors to performthe
route;
(c) The assessnent of supervisors who have observed the

enpl oyee performing the route;

(d) The denpnstrated ability of the enployee to performthe
route w thout supervision,;

(e) The denonstrated ability of other enployees to perform
the route.

In the case of M. Crawford, the Conpany considered the fact that on
August 26, 1988, while working under the direction of a supervisor
he achi eved a productivity |level of 11.2 stops per hour on his route.
On Septenber 24, 1987 another supervisor, with the grievor observing,
did the grievor's route and achieved a productivity level of 10.9
stops per hour. The supervisor who observed on August 26th forned



the opinion that the rate of 12.5 to 13 stops per hour was

achi evable. Lastly the Conpany adverted to the fact that during a
one week period in August M. Crawford achi eved an average
productivity | evel of 10.8 stops per hour

It appears that nmuch wei ght was placed by the Conpany on the
assessnent nmade on August 26, 1987 when Supervi sor Richard Johnson
rode with the grievor on his route. On a formentitled "Driver
Apprai sal Report" M. Johnson made notations respecting the quality
of job performance by the grievor. A review of that docunent reveals
that it is not an assessnent of the grievor's route or assignnent,

but rather an evaluation of the quality of his work. Headings

i nclude such itens as "Starting Engi ne", "Backing", "Steering"
"Par ki ng", "Customer Contact", "Area Know edge" and "Paper Wrk", to
nane a few. The report includes fairly extensive notations by the
supervi sor, generally intended to identify for the driver areas in
which he is pursuing inefficient work methods, and suggesti ons on how
he can inmprove his efficiency. It does not appear disputed that the
establishnment of productivity standards for all of the routes in the
Vancouver, and indeed across the Conpany's system was acconplished
in this way.

In the instant case it is not disputed that the Conpany has a right
to establish productivity standards for the drivers operating out of
its termnals. Nor is it suggested that properly established
productivity standards cannot be enforced through the use of

di scipline. The issue to be resolved is whether in the instant case
the system devel oped by the Company, and applied to M. Crawford,
constitutes a reasonable standard so that an enpl oyee can be justly
di sciplined for failing to adhere to it.

The Conpany relies on the follow ng passage fromthe decision of
Arbitrator Johnston in Re United Autonobile Wrkers, Local 112 and De
Havilland Aircraft of Canada Limted (1970) 22, L.A.C. 13 at pp
17-18:

The Conpany is entitled to determ ne what is a reasonable
production tine for a particular job w thout necessarily using
establ i shed industrial engineering techniques such as tine
studi es and eval uati on of conmponent tasks. Nor is it necessary
to nove to an incentive or piece-work rate paynent system of
conpensati on before the conpany can justifiably expect a
reasonabl e production time for a job. To be able to quote
prices and delivery times for its products the conpany nust mneke
some determninati on of what are reasonable anpbunts of tinme for
conpl etion of the various conponent operations in manufacturing
its product and ensure reasonabl e conpliance with those tines.
The controlling factor on the conpany in such a determ nation is
what is reasonabl e.

An appropriate test for establishing a tinme standard coul d be
the tinme required for the conpletion of a particular assignhnment
by a reasonably able, skilful and efficient workman of the sane
classification in simlar circunstances. |In determning the
appropriate reasonable tinme, the conpany should be entitled to
take into account the tinme taken by predecessor enployees in



that job assignment providing that those predecessor enpl oyees
were not unusually able, efficient or skilful which, of course,
woul d result in an abnormal standard bei ng established,

i npossi ble for a successor enpl oyee of nore average abilities to
nmeet. Equally the circunmstances under which predecessors were
wor ki ng on the assignnment nust be reasonably simlar to those
under which the successor is working.

The Arbitrator has no difficulty accepting the nerit of the above
observations by Arbitrator Johnston. Such conments nust, however, be
viewed in their context. |In that case the board of arbitration was
concerned with the productivity standards of a bench and structura
assenbl er assigned to work on the assenbly of a conponent in an
aircraft manufacturing plant. The work in question was stationary,
repetitious and consistent fromday to day. To the extent that
condi tions remai ned unchanged from one period of tinme to another
conparisons with respect to the performance of different enployees
over tine are a reasonably conpelling basis for productivity
compari sons.

As noted in the evidence of M. Mdore, substantially different

consi derations apply to the delivery routes of a nobile parce
service. Such factors as the type of vehicle utilized, distances
travelled in the vehicle or on foot, parking, the type of buildings
serviced, the size and nunber of packages picked up or delivered, and
a nyriad of other factors, both foreseeabl e and unforeseeabl e, mark
the differences anong the various routes as well as within a single
route fromday to day and underscore the conplexity of fairly
establishing productivity standards.

As a general matter the Arbitrator accepts the position of the
Conpany that the establishnent of a fair productivity standard that
can subsequently be enforced through discipline does not necessarily
require recourse to professional engineers or consultants. Were, as
in the De Havilland case, verifiable objective standards can be

gl eaned from establi shed work records in a steady-state environment,
reliable judgenments may i ndeed be nmade in establishing productivity
st andards whose fairness can be defended in subsequent disciplinary
proceedi ngs.

Has such a standard been denonstrated in this case? Bearing in mnd
that the burden of proof with respect to the application of

di scipline is upon the enployer, | amconpelled to the concl usion
that it has not. The evidence plainly denponstrates that, in
purporting to set a productivity standard, what the Conpany's
supervisors did was not to assess the work, but rather to assess the
enpl oyee. As noted above, the report compiled by M. Johnson, and
subsequently relied upon by the Conpany in establishing the
productivity standard of 10.9 stops per hour, nakes virtually no
reference to the route itself. There is no attenpt to assess such
factors as traffic patterns, distances driven or wal ked, the vol une
or type of packages, the nature of customers' preni ses and operations
or any other simlar factors. Putting it at its highest, it appears
that the productivity standard was derived by assessing the
performance of a single supervisor in the conpletion of the work
coupled with the observations of a second supervisor in an appraisa
of the grievor's work nethods. 1In the Arbitrator's view, in this



enpl oyment context, that does not constitute an acceptable nethod of
establishing a productivity standard upon which the job security of
enpl oyees is to depend. | accept the observations of M. More with
respect to the unreliability of the method used by the Conpany, and
find that I cannot, on the bal ance of probabilities, rely on the
productivity standard set for M. Crawford's route as a consi dered
and accurate neasure of the work | evel which he should be expected to
achi eve.

Concern also arises with respect to the way in which the productivity
standard was utilized for disciplinary purposes. On severa

occasions the grievor was assessed five denmerits for failing to neet
the productivity standard on a single day. The Arbitrator nust
accept the evidence of M. Moore that, even assunming a properly
established productivity rate, day-to-day fluctuations in performance
will be inevitable for reasons both within and wi thout the control of
an enployee. In the context of a parcel delivery service, where
wor ki ng variabl es can and do fluctuate fromday to day, generally a
productivity standard is better applied, at |east for disciplinary
purposes, if it is used as a standard to neasure an enpl oyee's
performance over a reasonably representative period of tine, be it on
a weekly or nonthly basis. The notion that an enpl oyee can be
disciplined for failing to adhere to a fixed productivity standard on
any given day is arguably inconsistent with the very concept of
averagi ng that underlies the entire system

If, in the instant case, the Conpany had been able to point to a
productivity standard that took into account the variables that can
affect a driver's performance standard from day to day, whether

t hrough engi neering studies or by reference to the historic
performance of identical work by other enployees, the Conpany's case
m ght be nore conpelling. For the reasons rel ated above, however, it
is inpossible on the material before nme to conclude that the
productivity standard applied to M. Crawford was a fair or accurate
measure of the quantity of work that could reasonably be perforned by
an enpl oyee assigned to his route over a sufficiently extended period
of tinme. The observations of two separate supervisors nmade in the
space of two single days falls short of establishing a thoroughly
researched productivity standard that can be defended in disciplinary
pr oceedi ngs.

In the Arbitrator's view this case nmust al so succeed on an
alternative basis. It is a fundanental precept of discipline in a
col l ective bargaining setting that a just cause provision nust be
admi nistered with a degree of consistency and fairness fromcase to
case. Discrimnation inconsistent with the fair adm nistration of a
col l ective agreenment results when just cause for penalizing one

enpl oyee is not viewed as just cause for disciplining another whose
circunstances are virtually identical. 1In the case before the
Arbitrator it is not disputed that the Conpany's productivity

st andards have been inplenented in all ninety-five of its termnals
in Canada. It is only in the Vancouver term nal, however, that the
Conpany has attached disciplinary consequences to the failure on the
part of enployees to neet the productivity standard established for
their routes. Enployees in other term nals whose slippage in
productivity may be conparable to that of their peers in Vancouver
have not been assessed denmerits in the very circunstances that have



resulted in discipline for the Vancouver enpl oyees.

In the Arbitrator's view the assertion by the Conpany that the
Vancouver termnal has a particularly | ow productivity performance
does not justify the obvious discrimnation that this practice
represents. Firstly, at best, such an approach would represent the
i mposition of a double standard to enpl oyees within the bargaining
unit. A Vancouver driver with a general |evel of productivity that
is superior to that of a co-worker in another term nal may
neverthel ess find hinmself assessed denerits when he slips to a | ower
standard, even though that |ower standard may still be above the
performance standard of the non-Vancouver enployee who remains inmune
fromdiscipline. That result is clearly arbitrary and

di scrimnatory. Secondly, the evidence before the Arbitrator gives
some reason to question the Conpany's assertion that productivity
rates are particularly lowin Vancouver. The evidence confirns that
productivity standards system wi de are derived fromthe subjective

i nput of individual |ocal supervisors who are not trained in setting
productivity standards. 1In a systemso fashioned there is cause to
wonder whet her the productivity standards are indeed uniformfrom

| ocation to |l ocation. M. More expressed the opinion that standards
i nposed according to the judgenent of different individuals are, in
all likelihood, not consistent. Absent any expert testinony to the
contrary, the Arbitrator is inclined to agree.

For the foregoing reasons the grievance nust be allowed. Al

denmerits assessed agai nst M. Crawford between Novenber 4, 1987 and
April 27, 1988 relating to his productivity shall be renoved from his
record, and he shall be reinstated forthwith, with full conpensation
for wages and benefits | ost and without |oss of seniority. For the
purposes of clarity, nothing in this award should be taken as
limting the right of the Conpany to establish fair productivity
standards by an appropriate means, and to enforce them by the
application of progressive discipline. Nor should anything herein be
construed as a comment, either negative or positive, on the quality
of the grievor's work perfornmance.

| retain jurisdiction in the event of any dispute between the parties
with respect to the interpretation or inplementation of this award.

Decenber 16, 1988 (Sgd.) MCHEL G PICHER
ARBI TRATOR



