CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1865
Heard at Montreal, Tuesday 10 January 1989
Concer ni ng
VI A RAI L CANADA | NC.
And

CANADI AN BROTHERHOOD OF RAI LWAY,
TRANSPORT AND GENERAL WORKERS

DI SPUTE:

The assessnent of forty-five denerit marks to the record of M. G
Smith: thirty denerits for carrying and consum ng intoxicants while
on duty and fifteen denerits for undue famliarity with passengers.

JO NT STATEMENT OF | SSUE:

Foll owi ng a hearing, convened under Article 24.5 of Agreenent No. 2,
the record of M. G Snith was assessed thirty denmerit marks for
carrying and consum ng i ntoxicants while on duty aboard VIA Train 4,
August 4-6, 1987, and fifteen denerit marks for undue famliarity

wi th passengers on the sanme train and dates.

The Brotherhood contends that the evi dence adduced does not
substantiate the charges against M. Smith, and further states that
the grievor denies the charges.

The Corporation has declined the grievance at all steps of the
gri evance procedure.

FOR THE BROTHERHOCD: FOR THE CORPORATI ON:
(SGD) TOM McGRATH (SGD) A. D. ANDREW
Nat i onal Vi ce-President Director, Labour Rel ations

There appeared on behalf of the Corporation:

C. O Wite - Labour Relations Oficer, Mntreal

M St-Jules - Manager, Labour Rel ations, Mbontreal
J. R Kish - Personnel & Labour Relations Oficer
M Desaul ni ers - Wtness

A. Carley - Wtness

And on behal f of the Brotherhood:

A Cerilli - Regional Vice-President, Wnnipeg
G Smith - Gievor



AWARD OF THE ARBI TRATOR

The material establishes to the satisfaction of the Arbitrator that
on two occasions during the grievor's assignnment as a service
attendant on Train 4 from Vancouver to Wnni peg on August 4-6, 1987
he engaged in undue famliarity with fenmal e passengers, which in one
case amounted to sexual harassnent.

The first incident occurred at Boston Bar, when the train was stopped
in the station. As two fermal e passengers wal ked past the grievor on
the station platform M. Smth placed his arm around the wai st of
one of them and gave her a kiss on the neck. This incident was

Wit nessed by Service Manager M Desaul niers, who testified that the
femal e passengers concerned were not unduly disturbed, and tended to
| augh the incident off. M. Desaul niers nevertheless verbally

adnmoni shed M. Smith follow ng the incident.

The nore serious of the two occurrences cane later in the trip. M.
Andrea Carley was a seventeen year old passenger taking her first
train trip, travelling alone from Vancouver to Rivers, Manitoba.
Arrangenents had been nade for her to transfer from coach
accomodation to a roonette. According to Ms. Carley's testinony,
which the Arbitrator accepts, shortly after being assigned to the
roonmette acconmodati on she requested sonme witing paper of M. Smth,
the service attendant assigned to her coach. He obtained sone for
her and, |ater, came back to her roonette and began tal king to her

M. Smth began al nost i mredi ately talking to the young fenale
passenger about sex. When she said that she had a boyfriend the

gri evor suggested to her that he was probably having sexual relations
with other femal es, suggesting that she should be doing the sanme
thing, perhaps with him During the course of the conversation, M.
Smith went to his own roonette, directly across the hall from Ms.
Carley's, fromwhich he produced a bottle of Grand Marnier, pouring a
gl ass for each of them M. Carley states that she was extrenely
unconfortable with M. Smith's advances, discarded the Iiquor when he
was not observing and declined to have anything further except a soft
dri nk.

M. Smith consuned his drink and continued his advances on Ms.
Carley. Wen she told himthat she was only fifteen, in an attenpt
to di scourage him he responded "That doesn't matter, because you're
sexy". During this tinme he touched her hand a nunmber of tinmes and,
finally, tried to kiss her on the lips. M. Carley then said that
she was not feeling well and excused herself. As she did so he
provided her with his business card, witing his hone tel ephone
nunmber in Wnnipeg on it with the suggestion that she shoul d cal

him saying that he would "show ne a real good tine."

Ms. Carley was seriously disturbed by what happened, so much so that
when she reached W nni peg she resolved to travel home by nmeans ot her
than the train. When she finally returned hone to Vancouver, she
related the incident with M. Snmith to her father. He subsequently
wrote a forceful letter of conplaint to the Corporation on Septenber
9, 1987, noting, with irony, that he had instructed his daughter that



if she had any problemon the train she should talk to the Conductor
or the Porter. In M. Carley's words "It is truly unfortunate that
the person | told her to talk to was the person who harassed her
during the trip."

The second aspect of the grievance concerns the allegation that the
gri evor consuned al cohol while on duty as the train approached

W nnipeg. |In this regard the Arbitrator accepts the evidence of
Servi ce Manager Desaul niers that he personally observed M. Smith
drinking froma bottle of Grand Marnier shortly before the train
arrived in Wnnipeg.

The grievor denies having nmade any sexual advances on Ms. Carl ey,
clains that it was he who was ki ssed by the femal e passenger at
Boston Bar rather than the other way around, and categorically denies
havi ng been in possession of any intoxicating |iquor while on duty.
He maintains that he collected an enpty bottle of Grand Marnier from
a group of passengers because the cork would be of value to himin
his part tinme work for a Wnni peg beauty salon. Having regard to the
totality of the evidence, and in particular the deneanor of Ms.
Carley, M. Desaulniers and the grievor hinmself as w tnesses, the
Arbitrator rejects M. Smth's evidence conpletely.

Drinking while on duty, and naki ng sexual advances to passengers of
the Corporation are anobng the nost serious of disciplinary

infractions. As the letter of M. Carley illustrates, passengers
utilizing the Corporation's rail service look to its enpl oyees as a
source of help and protection during the course of their travel. It

is plainly the Corporation's obligation to ensure that its passengers
are at all times treated with courtesy and respect, and that its

enpl oyees' relations with passengers are at all tinmes in keeping with
t he hi ghest standards of professionalismto be expected in a
hospitality industry.

The grievor's conduct, especially as it relates to his acts of sexua
harassment and consunption of |liquor with a young femal e passenger
travelling alone, constitutes a gross departure fromthose standards.
Nor are there mitigating factors in this case, having regard to the
grievor's prior service and the quality of his disciplinary record,
which mlitate in his favour. The Arbitrator nust therefore concl ude
that the inposition of fifteen denerits for undue famliarity with
passengers and thirty denmerits for carrying and consum ng i ntoxicants
while on duty are within the appropriate range of discipline for the
conduct di scl osed.

For these reasons the grievance nust be di sm ssed.

January 13, 1989 (Sgd.) MCHEL G PICHER
ARBI TRATOR



