CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1872
Heard at Montreal, Wednesday, 11 January 1989
Concer ni ng
QUEBEC NORTH SHORE & LABRADOR RAI LWAY
and
UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:
Interpretation of Article 37.06.
JO NT STATEMENT OF | SSUE:
The Union grieves that on 26 March 1987, the Railway |aid off
enpl oyees wi thout giving themtheir fifteen (15) days' notice in
violation of Article 37.06 of the Collective Agreenent.
The Railway maintains that on 26 March 1987, there existed unforeseen
ci rcunstances which justified the lay off of enployees, without
granting thema fifteen (15) day advance notice, such as

specifically provided for in Article 37.06 of the Collective
Agr eenent .

FOR THE UNI ON FOR THE COVPANY
(SGD) B. ARSENAULT (SGD) A. BELLI VEAU
GENERAL CHAI RVAN DI RECTOR, HUMAN RESOURCES

There appeared on behal f of the Conpany:

D. Manzo - Counsel, Montreal

G Blouin - Assistant Vice-President, Labour Rel ations
Sept-Iles

A. Belliveau - Director, Human Resources, Sept-Illes

J. Rondeau - Counsel, Sept-Iles

J. Nadeau - Superintendent, Transportation, Sept-IIles

D. Seynour - Superintendent, Human Resources,
Newf oundl and

P. Caouette - Counsel, Montreal

And on behal f of the Union:

R Cleary - Counsel, Montreal
B. Arsenault - General Chairman, Sept-lles
R Collins - Wtness

AWARD OF THE ARBI TRATOR

This is a grievance concerning the lay off of 75 enpl oyees of the



Conpany due to a strike which the enployer clains was an unforeseen
ci rcunst ance

The facts are not in dispute. The Conpany operates a rail service
bet ween Labrador City and Sept-lles, principally dedicated to the
service of the Iron Ore Conpany of Canada, of which it is a
subsidiary. The enployees of the railway, as well as the enployees
of the 10C M ning Conpany, negotiate their collective agreenents at a
common table every three years. The UTU, the Union bringing the

i nstant grievance, represents the enployees of the railway, with the
exception of those enployees in the maintenance of way department.
These latter, as well as production and mai nt enance workers of the

| OC M ning Conpany at Labrador City and Sept-Illes, are nenbers of the
United Steel Workers of Anerica.

On March 23, 1987, the United Steel Workers of Anerica began a | ega
stri ke which shut down operations at the 10OC M ning Conpany at
Labrador City. Shortly thereafter, as a result of that strike, the
rail way, deprived of the business of its sole client, found itself
obliged to announce a general layoff for an indefinite period. It is
to be noted that the railway's enpl oyees had previously accepted a
final offer fromtheir enployer, made during the joint negotiations,
and were not, therefore, in a position to participate in the strike,
or nore precisely, to nake a sinmultaneous strike.

The question to be resolved is whether the laid off enployees had a
right to a fifteen day notice in the circunstances. The Union clains
that this right is assured to themby Article 37.06 of the Collective
Agreenment, which reads as foll ows:

37.06 Enpl oyees who have conpleted their probationary period
will be given a mninmmof fifteen (15) days notice by
circular, of force reduction except in cases of
unf oreseen circumnst ances.

M. Randy Collins is the Chairmn of the local branch of the United
Steel Workers of Anerica who represented the enployees of the I OC

M ni ng Conpany at Labrador City. It appears fromthe evidence that
the decision to start the strike on March 23 was al so not foreseen by
him M. Collins relates that after a | ong negotiating session March
20, 21 and 22, 1987, his negotiating comrittee had accepted in
principles a new offer fromthe m ning conpany. He was not, however,
optimstic as to the chances that this offer would be accepted by a
general assenbly of the nenbers of the |ocal branch

At the time of a previous neeting at the beginning of March the
general assenbly had given M. Collins a strike mandate, which he
could exercise at his discretion. Consequently, before the genera
nmeeting of March 23, M. Collins expected to present the new offer
fromthe mning conpany, firmy believing that it would be rejected

by the nenbers. In that eventuality, he anticipated a return to the
bargai ning table, to conmunicate the response of the general neeting
and to negotiate further. |If the position strongly expressed by his

menbers was not successful in procuring new concessions on the part
of the enployer, he thought that a declaration to strike would then
be inevitable. Thus, in his own mind, there was yet a way to go
before deciding on the necessity of declaring a strike.



Things did not unfold in the way M. Collins wished. To his
surprise, during the general neeting of the norning of March 23 at
Labrador City, on hearing the first portion of the new offer of the
enpl oyer, the nenbers of the local flatly refused to hear any nore of
the presentation of their negotiating comittee. In an al nost

spont aneous reaction the nmenbers left the neeting roomin a
collective rage, setting off on a denpnstration which proceeded as
far as the gates of the mne. This spontaneous outburst marked then,
de facto, the beginning of a strike which |asted five weeks.

In what sense could one say that the strike thus declared was ot her
than an unforeseen circunstance? M. Collins admts that he never
communi cated to the m ning conpany that he possessed a strike
mandate. Likewise, if it is likely that the Conpany was aware of
that fact, it did not have any indication fromthe Union of a certain
date when, in default of an agreenment, the strike would begin. In
the circunstances, if the strike was possible, an agreenment without a
strike was equally possible. Fromthe point of view of the enployer,
which in the view of the Arbitrator is the persepctive envisaged in
Article 37.06, it was inpossible to predict with certainty the fact

of a strike or, if one should take place, to know the precise nonment
when a strike would be decl ared.

The jurisprudence strongly supports the conclusion that a lay off

wi thout notice is justified in the event of a strike when the

Col | ective Agreenent mekes excpetion for those events outside the
control of the enployer or for "mgjor events". (see La Traverse

Mat ane- Godbout Ltee. v. Le Syndicate Canadi an des O ficers de Marine
Marchande S.A. G 16998, 28 fev. 1979. (Langlois) et L' Orchestre
Synphoni que de Montreal v. La Guilde des Miusiciens de Mintreal, Loca
406 S. A 80-12-071, 21 nov. 1980 (Trenblay). It is to be noted that
these authorities suggest that unforeseenability is an aspect |ess
restrictive than najor events, of which unforeseenability is only a
part.

It is useful to consider the purpose of Article 37.06. This article
is not intended to protect enployees against lay off wthout

conpensation in all cases. It is intended to assure that enpl oyees
have the protection of a 15-day notice with regard to a lay off which
results fromcircunstances which the enployer is able to foresee. 1In

other words, this article is ainmed at the circunstances when the
enployer is in a position to protect itself in advance and therefore
to protect its enployees insofar as it can give them an advance
notice of at |east 15 days before putting into effect a lay off. In
ascribing to this neaning of the article, the Arbitrator is conpelled
to conclude that the launching of the strike in a spontaneous fashion
on March 23, an unexpected occurrence even for the chairman of the
stri ke, was an unforeseen circunstance within the neaning of Article
37.06. | cannot, noreover, accept the argunent of counsel for the
union that the strike was within the control of the Conpany because
its corporate parent, the mning conmpany, did not accede to the
dermands of the United Steel Wbrkers Union at the negotiating table in
order to avoid the strike. On the other hand, in the event that the
United Steel Workers had given the mining conpany a notice of the
preci se date of their strike in default of an agreenent, and that
that date was known by the railway, it would perhaps be nore



difficult to claimthat the strike was then an unforeseen
circunstance. Nevertheless, this hypothesis is totally contrary to
the facts established by the evidence.

The Arbitrator must therefore conclude that the strike on March 23,
1987 was for the Conpany an unforeseen circunstance within the
meani ng of Article 37.06, and that the lay off announced on March 26
did not violate the Collective Agreement. For these reasons the

gri evance nust be dism ssed.

January 13, 1989 (sgd) M CHEL G PICHER
ARBI TRATOR



