CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1877
Heard at Montreal, Thursday, 12 January 1989
Concer ni ng

CANADI AN PARCEL DELI VERY
(CP EXPRESS & TRANSPORT)

And
TRANSPORTATI ON COVIVUNI CATI ONS UNI ON

EX PARTE

DI SPUTE:

The assessment of 10 demerits and dism ssal of CanPar enpl oyee B.
Murray, Prescott, Ontario.

UNI ON' S STATEMENT OF | SSUE:

Thi s enpl oyee was assessed 10 denerits for inproper handling of a
pi ck-up package, and di sm ssed for accurul ati on of denerits.

It is the Union's contention this enployee has been treated harshly
and in a discrimnatory manner by the Company, as other enpl oyees
have not been disciplined for inproperly handling shipnents

The Union requested the 10 denerits be renpoved and the enpl oyee be
reinstated with full seniority and benefits, and wages | ost.

The Conpany declined the Union's request stating " it even |eft
M. Mirray speechless ..." when in fact M. Mirray was exercising
his rights afforded himby the Collective Agreenent, Article 6.2.

FOR THE UNI ON:
(SG) J. J. BOYCE
General Chairman

System Board of Adjustnent 517

There appeared on behal f of the Conpany:

D. D. Francis - Counsel, Toronto

F. MMl |l en - Director, Labour Relations
R. Musch - Regional Director, Toronto
G Code - Supervisor, Prescott

And on behal f of the Union:

D. Way - Counsel, Toronto



J. J. Boyce - General Chairman, Toronto

M Gaut hi er - Vice-General Chairman, Toronto
J. McCaw - Wtness

M  Baynham - Wtness

B. Mirray - Gievor

AWARD OF THE ARBI TRATOR

The parties agreed that the four grievances filed by M. Mirray (CROA
1874, 1875, 1876 and 1877) should be heard and di sposed of
concurrently. Having regard to the totality of the material, the
Arbitrator finds that a nunber of the allegations against M. Mirray
are not made out. The only allegations which are established in
sufficient substance for the assessnent of discipline are the
grievor's failure to properly handl e a package which he picked up
fromone custoner and left behind in the prem ses of another, (CROA
1877) and his failure to properly conplete delivery records,
notwi t hst andi ng specific instructions fromhis supervisor, on

Sept ember 29, 1988 (CROA 1876).

The bul k of the denerits assessed against M. Mirray relate to his
alleged failure to conplete deliveries, including priority freight,
destined for his delivery area. The preponderance of the evidence,
however, is that other enployees who have found it inpossible to
deliver all of their parcels, in circunstances sinmlar to the
grievor's, have not been disciplined. Absent any conpelling evidence
with respect to the grievor's overall performance and productivity as
conpared with those of other enployees, the Arbitrator is not
persuaded by the Conpany's general assertion that their preferentia
treatment of the other enployees is justified by the length of their
service. The material therefore discloses a degree of discrimnatory
treatment of the grievor.

The Arbitrator has two further concerns with respect to the facts
revealed in this case. The Conpany utilizes the Brown System of
denerits as the basis of discipline. That system allows enployees to
be given verbal or witten reprimands for initial mnor infractions,
foll owed by the assessnent of denerits, on an increasing scale, for
subsequent incidents. This allows the Conpany the ability to
communicate, in a progressive way, to the enployee the need to

i mprove his or her performance, wi thout the disruption both to the
Conmpany and the enpl oyee that would be occasi oned by the inposition
of periods of suspension. It also allows the enployer, at any given
point, to fine tune the neasure of discipline so that it corresponds
fairly to the gravity of the enpl oyee's behavi our, having due regard
to past incidents.

As a general matter, therefore, it is incunbent upon nenbers of
managenment adm ni stering discipline under the Brown Systemto do so
judiciously, progressively and with an overall view to correcting the
enpl oyee rather than nmerely punishing. It follows that in dealing
with a relatively junior enployee who has conmitted nminor errors or
infractions, it is expected that the earliest assessnment of

di sciplinary points will be at the lower end of the scale, in the



range of five or ten denmerits. It may, of course, be appropriate for
the empl oyer to assess a higher degree of discipline, regardl ess of
an enployee's prior record, in instances of extrenely serious

m sconduct .

The instant case raises substantial doubt about the application of
these general standards to the grievor by the Conpany's |oca
managenment. The grievor was assessed fifteen demerits on four
separate occasi ons between March and Septenber of 1988. Each of
these was in relation to a relatively petty incident. Considering
that fifteen denmerits noves an enpl oyee one quarter of the way to a
di smi ssable position, it is not surprising that M. Mrray progressed
frombeing a new-hire to discharge within the space of twenty-four
nonths. That revelation, coupled with the undi sputed fact that other
enpl oyees were assessed no disciplinary penalty in circunstances
markedly simlar to M. Mirray's, raises serious questions with
respect to the credibility of the Conpany's disciplinary systemin
this case.

To the foregoing comments one further observation should be added.
The accel erated application of discipline revealed in the
circunstances of M. Mirray raises a natural concern that
managenment's perspective of the process of discipline, and its
relation to arbitration, is in need of re-examnmination. Cases such as
the instant case are susceptible of |eaving the inpression that,

whet her consciously or otherw se, the enployer's officers tend to
apply a deliberately heavy hand in the assessnent of discipline in
the belief that at worst, when the grievor is discharged, the
Arbitrator will order his or her reinstatenent w thout the paynment of
nonetary conpensation. This view would be pronpted by the belief
that in the end the Conpany woul d benefit insofar as the grievor, who
woul d be left out of work for a period of sonme nonths, and sonetines
for a period in excess of a year, would be taught a serious |esson
when he or she returned to work, presunably at no cost to the
Conpany. \What that view fails to appreciate, however, is the unfair
burden upon the enpl oyee who may be held out of work wrongfully, an
ongoing victimof the tinme |lapse that is inevitable in any grievance
and arbitration procedure. A system of discipline that countenances
or encourages that result, and its obvious financial hardship on an
enpl oyee, risks courting cynicismand disrespect.

A fundanental prem se of the notion of just cause is that an enpl oyee
who has been wongfully disciplined is entitled to be nade whole. A
corollary of that proposition is that nmenmbers of nanagenent who nmake
decisions with respect to the scale of discipline to be applied in
particul ar cases nust shoul der the responsibility to choose a degree
of discipline that is fair and defensible in the circunstances. A
failure to do so may have serious adverse consequences, not only in
economi c ternms as a result of arbitral awards of conpensation, but in
terms of the overall credibility of the admi nistration of discipline
wi t hin the workpl ace.

In the instant case it is clear to the Arbitrator that the grievor
shoul d not have been di scharged, and that that shoul d have been
appreci ated by the Conmpany. The repeated inposition of substantia
nunbers of denerits for petty infractions was not justified. The
mat eri al discloses that on one occasion the grievor did fail to



exercise a sufficient degree of care in the custody of a custoner's
parcel, and that on another occasion he failed to follow explicit
instructions given to himby his supervisor. In the circunmstances I
deem it appropriate that he be reinstated, with full conpensation for
all wages and benefits |ost, and without |oss of seniority, with his
disciplinary record to stand at fifteen demerits. | retain
jurisdiction in the event of any ensuing difficulty respecting the
interpretation or inplenentation of this award.

January 13, 1989 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



