CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1879
Heard at Montreal, Thursday, 12 January 1989
Concer ni ng

CANADI AN PARCEL DELI VERY
(CP EXPRESS & TRANSPORT)

And
TRANSPORTATI ON COVIVUNI CATI ONS UNI ON

EX PARTE

DI SPUTE:

The assessnment of demerits and dism ssal of CanPar enpl oyee D
Tardi ff, Montreal, Quebec, for accunul ati on of demerits.

UNI ON' S STATEMENT OF | SSUE

M. Tardif was assessed 20 denerits for allegedly |eaving the w ndow
in his truck open. The day in question was very hot and hum d and

t he vehicle was otherw se secure. O her enployees |eave their
vehi cl es unsecured and are not disciplined.

M. Tardif was assessed 10 denerits for allegedly failing to advise
the Conpany that he would not be in to work on August 11 and August
12,. The grievor had advised Supervisor D. Racicot on August 10th

that he was ill and that he would call when he could return.

M. Tardif was assessed 10 denerits for allegedly failing to pick up
parcels at a customer. The grievor denies that any harm was caused
to the custoner and in any event the discipline was assessed after
the 14 days and is therefore null and void.

M. Tardif was dism ssed for accumul ation of denerits.

In all cases, the Union subnits the discipline was without nerit or
excessive and that the dism ssal was unjust. The grievor requests
reinstatenent will full conpensation and the renoval of the denerits
fromhis record.

The Conpany has denied the grievances.

FOR THE UNI ON

(SG) J. J. BOYCE
CGeneral Chai rman
System Board of Adjustnent 517



There appeared on behal f of the Conpany:

D. D. Francis - Counsel, Toronto

F. MMl |l en - Director, Labour Relations
D. Raci cot - Supervisor, Montrea

A. Lecuyer - Supervisor, Montrea

And on behal f of the Union:

D. Way - Counsel, Toronto

J. J. Boyce - General Chairman, Toronto

M Gaut hi er - Vice-General Chairman, Toronto
D. Tardif - Gievor

AWARD OF THE ARBI TRATOR

The first incident for which the grievor was assessed denerits
concerns his alleged failure to pick up parcels froma custoner. The
evi dence reveal s that when he arrived at the custonmer’'s |ocation on
July 13, 1988 he signed two bills of lading for a total of thirty
parcels. Thirty parcels were positioned off to one side in the
custoner's prem ses and the grievor, having counted them concl uded
that they were the ones to pick up. He was correct in that.
Unbeknownst to him however, there was a third bill of |ading and
three further parcels which were in another part of the prem ses.
These he missed. |In the Arbitrator's view the facts reveal an
under st andabl e human error, but no wongdoing on the part of the
grievor. It nmust therefore be concluded that the inposition of ten
denerits was not justified in the circunstances.

The grievor was assessed a further ten denerits for his alleged

failure to call in prior to the commencenent of his shifts on August
11 and 12, 1988. It is not disputed that the grievor was ill, and
that he called in sick to the dispatcher's office on August 10. It

is at this point that the parties' recollection of the facts differs.
The grievor maintains that the dispatcher put Supervisor Danie

Raci cot on the line. He states that he told M. Racicot that he was
ill and would not be in for work, adding that he would call the
office in advance to |l et them know when he would be returning. It is
common ground that when M. Racicot suggested that he could get the
grievor's own supervisor, M. Alain Lecuyer, to the phone, the
grievor advised himthat that was not necessary, and that he need
only pass the nmessage on to him

M . Racicot states that he was sinply told by the grievor that he
woul d not be in to work on that day because he was suffering froma
stomach problem According to his recollection, the grievor did not
give any indication as to when he would return, and did not state
that he would call in to let the Conpany know.

In this, as in any disciplinary matter, the burden of proof is upon

t he Conpany. VWhile M. Racicot appeared to the Arbitrator to be a
fair and candid witness, by his own account he made no notation of
the information relayed to himby the grievor, since he sinply passed



it on to M. Lecuyer verbally. By the account of either wi tness the
call could have lasted no nore than a minute, presunably at a tine
when M. Racicot had other concerns to occupy him It appears to the
Arbitrator that, on balance, the conversation had greater
significance to the grievor, and, absent any witten record taken by
M. Racicot, M. Tardif's recollection of what was said is to be
preferred. The Arbitrator is therefore constrained to conclude that
t he Conpany has not established a failure on the part of M. Tardif
to adequately advise his supervisors as to the likelihood of his
attendance at work on the dates in question. For these reasons this
aspect of the grievance nust be all owed.

The final incident in dispute concerns the grievor's failure to have
secured his truck during the course of a delivery on August 4, 1988.
He was assessed twenty denerits for |eaving the wi ndow of his truck
open while he and a security guard travelling with himwere away from
the vehicle naking a delivery. The grievor does not deny the

al l egation, although there is sone discrepancy between his own
recollection and that of M. Lecuyer with respect to whether the

wi ndow was fully open or only partially cracked. 1In the Arbitrator's
view that is not material, as the Conpany rules are clear that
vehicles are to be secured at all tines during delivery, a

requi renent of which the grievor was aware.

The Uni on pleads a nunber of factors in mtigation. The vehicle in
gquestion was a five-ton truck with no access fromthe cab of the

vehicle to its cargo box. It is common ground that the rear door of
the cargo section was secured at all tines so that the parcels being
carried by M. Tardif were not, in that sense, in jeopardy. It is

al so not disputed that it was extrenely hot on the day in question
M. Tardif states that he left the cab wi ndow partially open because
the guard who was working with him a person of senior years, was
seriously affected by the accunul ated heat in the cab

In the Arbitrator's view there can be no dispute that in |leaving the
wi ndow open the grievor violated a Conpany rule and was subject to
some measure of discipline for doing so. The sole issue becones the
degree of penalty appropriate. The grievor is not a |ong service
enpl oyee, having commenced work on March 6, 1987. At the tine of the

i ncident his record stood at an unenvi able forty-five denerits. In
all of the circunstances he should have been aware that a violation
of Conpany rules could attract serious consequences. |In the
circunst ances, however, | amsatisfied, having regard to the

mtigating factors reviewed, that a substantial period of suspension
in lieu of discharge is appropriate.

The grievor shall therefore be reinstated into his enpl oyment,

wi t hout conpensation or benefits and wi thout |oss of seniority, wth
his disciplinary record to stand at fifty denmerits. | retain
jurisdiction in the event of any dispute between the parties with
respect to the interpretation or inplenentation of this award.

January 13, 1989 (Sgd.) M CHEL G Pl CHER
ARBI TRATOR



