CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1887
Heard at Montreal, Wednesday, 15 February 1989
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

UNI TED TRANSPORTATI ON UNI ON

DI SPUTE:
Di sm ssal of Conductor E.J. MKenzie and Brakeman D.J. Jewel |l
W ndsor, Ontario, 22 April 1988.

JO NT STATEMENT OF | SSUE:

Conductor E.J. MKenzie and Brakeman D.J. Jewell were assigned to
Extra 9647 East (Train 382) on 13 January 1988 and were working in
the caboose at the rear of the train. At Mle 1.9 Longwood

Subdi vision, VIA Train No. 72 ran into the rear end of Train 382,
derailing engine VIA 6902, 4 passenger and 3 freight cars and
resulting in a nunber of injuries to passengers and crew nenbers. An
i nvestigation was held concerning this rear collision and as a result
Conduct or McKenzie and Trai nman Jewel | were discharged for failure to
ensure that full protection was provided as required by UCOR Rul e 99
and failure to conmply with the requirements of UCOR Rul e 106,

par agraph 2.

The Uni on appeal ed the discipline assessed contending that: (1) the
grievor did not receive a fair and inpartial hearing in connection
with the charges made, (2) there were mtigating circunstances, and
(3) the penalty of discharge was too severe.

The Conpany failed to respond to the Union's appeal within the tine
limts stated in the provisions of Article 84.5 of the 4.16
Agreenent. The Union then requested a Joint Statenent fromthe
Conpany.

FOR THE UNI ON: FOR THE COMPANY:

(SG) T. G HODGES
General Chai r man

There appeared on behal f

(SGD) M DELGRECO
for: Assistant Vice-President
Labour Rel ations

of the Conpany:

P. D. Morrisey - Labour Relations Oficer, Mntrea

J. B. Bart - Manager, Labour Rel ations, Montrea

R R Paquette - Labour Relations O ficer, Mntrea

D. E. Lussier - Co-Ordinator, Transportation, Mntrea
J. H. Rousseau - Assistant Superintendent, Hornepayne



T. WIson - Assistant Manager - Rules, Montrea
And on behal f of the Union:

M P. Gregot ski

Vi ce- General Chairman, St. Catharines

L. Karn - Vice-General Chairnman, W ndsor
R. Beatty - Local Chairnman, Hornepayne

E. J. MKenzie - Gievor

D. J. Jewell - Gievor

AWARD OF THE ARBI TRATOR

At the hearing the Union withdrew the contention that the grievors
did not receive a fair and inpartial investigation hearing. The only
i ssue to be resolved therefore, is the effect of mitigating

ci rcunstances and the appropriate neasure of discipline.

The material discloses that Conductor E.J. MKenzie and Brakeman D.

J. Jewell were on duty in the caboose of Train 382 travelling from

W ndsor to London, Ontario on January 13, 1988. As their train was
proceedi ng on the Longwood Subdivision from d encoe to Konpka, at
Mle 1.9 it was struck fromthe rear by Via Train No. 72, causing
the derail nent of the passenger train as well a number of cars on the
rear end of Train 382. There were no fatalities, although forty-two
peopl e, including the grievors, were injured. The collision also
caused substantial cost in respect of damage to Conpany property and
equi pnent .

Traffic on the Longwood Subdivision was controlled by train order

On the day in question Train 382, consisting of three diesel units
and eighty-six cars, was under an order authorizing it to run ahead
of Via Train No. 72 from G encoe to Konoka. The train order
described as a "Form B" train order, effectively placed the crew of
Train 382 in a position of responsibility for protecting their train
from bei ng overtaken by Train No. 72. It is not disputed that by
remai ning vigilant with respect to their own speed and | ocation, and
readi ng the schedul ed | ocation of Train 72 according to the

ti metabl e, Conductor MKenzie and Brakeman Jewel| had the neans to
determ ne whether their train was at risk of being overtaken. 1In the
event that they were at such risk they were governed by the terns of
UCOR Rul e 99 which is as foll ows:

99 When a train is noving under circunstances in which it may
be overtaken by another train, |lighted fusees nmust be
dropped off at proper intervals and such other action taken
as may be necessary to ensure full protection

Fusees are a type of flare which can be dropped onto the roadway from
the rear of a caboose as a neans of signalling a train which is
approaching fromthe rear and is at peril of overtaking. Upon seeing
the fusee the crew of the train which is following is required to
stop their nmovenment and proceed thereafter at restricted speed for
two thousand yards, as stipulated by UCOR Rule 11



The position of the Conpany is that in the circunstances at hand the
grievors failed to advert to the location of Via Train No. 72 and
took no action with respect to attenpting to signal by means of
fusees, in consequence of which the collision resulted. The
grievors' own evidence, however, is that they did drop two Iighted
red fusees, the first at one and one-half nmles east of Longwood and
the second at M| eage 5 near Mount Brydges. Although the engi nenen
in Via Train No. 72 maintain that they did not see any fusees in the
| ocations the grievors nmaintain they dropped them the objective

evi dence is not inconsistent with the grievors' claim A subsequent

i nspection of the area disclosed a substantial nunber of spent fusees
found between the point of inpact and mleage 5.35, two of which were
west of mleage 5.0. VWhile it is inpossible to know with any
certainty which, if any, of those fusees may have been dropped by the
grievors on the day in question, their account of events is not

i nconsistent with that evidence. It also appears that visibility was
substantially reduced by bl owing snow at the tinme of the collision

On the whole the Arbitrator is inclined to accept the account of the
grievors with respect to the dropping of the two fusees. Their
statenments in that regard were nmade the sanme day as the collision
when they were hospitalized. This is not, in other words, a
circunstance in which a self-serving explanation is advanced at a
substantially later tinme in response to factual assertions nmde
adversely by the Conpany.

The Arbitrator nmust neverthel ess conclude that the grievors were in
violation of UCOR Rule 99 in two respects. Firstly, they obviously
did not drop fusees in numbers and at intervals sufficient to warn

t he overtaking train. Secondly, given that the weather conditions
were marked by reduced visibility due to bl owi ng snow, normal caution
woul d have suggested that they nake use of radio comunication to
ensure that the head end crew of Via Train No. 72 was clearly aware
of their location. Wthout necessarily accepting the suggestion of
the Conpany that the grievors' actions caused the collision, the
Arbitrator must conclude that greater diligence on their part in
conmplying with Rule 99 woul d have prevented the unfortunate collision
that resulted

There are other mitigating factors to be considered. Brakenman Jewel
is arelatively junior enployee with a clear disciplinary record. He
had not attained the | evel of a qualified conductor at the tine of
the incident. To that extent, for the reasons stated by this Ofice
in CROA 168, his responsibility may thereby be considered to be |ess
serious. Conductor MKenzie, on the other hand, is a |ong service
enpl oyee with a positive work record. There was also no disciplinary
bl em sh regi stered against himat the tine of the collision

In considering the assessnment of discipline it is also pertinent to
note that the head end trainman on Train 382 was assessed thirty-five
denerits while the engi neman was restricted to yard service for a
peri od of one year. The notion of shared responsibility for the
collision is further reflected in the undi sputed fact that the two
engi nemren of Via Train No. 72 were each assessed thirty demerits.

It appears undisputed that all of the crew menbers involved fail ed,
in some measure, to do their part in ensuring that the rules were
observed and that a safe distance was nai ntai ned between the two



trains. In light of these facts, and when the actions of the
grievors are considered in conparison with other cases involving
derail ments and collisions, there are conpelling reasons to accept
the Union's assertion that the discharge of the grievors was an
excessive neasure of discipline in the circunstances (see CROA 168,
690, 1198 and 1677).

For the foregoing reasons the Arbitrator deens it appropriate to
substitute a |l esser penalty with respect to each of the grievors.
Trai nman Jewel | shall be reinstated into his enploynent forthwith

wi t hout conpensation and w thout |oss of seniority. 1In the
Arbitrator's view, however, the circunstances of Conductor MKenzie
must be viewed nore seriously. It is therefore ordered that he be

reinstated forthwith into a position other than conductor, such
position to be determined in consultation with the Union, also
Wi t hout conpensation and without | oss of seniority.

The Arbitrator retains jurisdiction in the event of any dispute
between the parties with respect to the interpretation of
i mpl enentation of this award.

February 17, 1989 (Sgd.) MCHEL G PICHER
ARBI TRATOR



