CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1892
Heard at Montreal, Tuesday, 14 March 1989
Concer ni ng
CP EXPRESS & TRANSPORT
And

TRANSPORTATI ON  COMVUNI CATI ONS UNI ON

Dl SPUTE:

The assessnent of 10 denerits and disnmi ssal of CP Express and
Transport enployee T. LeBl anc, Mncton, New Brunswi ck.

JO NT STATEMENT OF | SSUE:

On Septenber 2, 1988, the Conpany held an investigative interview,
charging the enployee with "Not Recordi ng Exception."

On Septenber 7, 1988, the Conpany issued Form X-195 to the enpl oyee,
whi ch advises 10 denerits for "Inproper Checking."

On Septenber 7, 1988, the enpl oyee was advi sed, due to the
accunul ation of 69 denmerits, his services were being term nated.

The Uni on, during grievance procedures, argued the enpl oyee was
di sci plined for sonething other than the charges for which the
i nvestigative interview was held, and that the charges for which Form
X-195 stated had not been sustained, and requested the 10 denerits be
renoved and the enpl oyee be reinstated with full seniority, and
benefits, and he be paid for all time |ost while held out of service.

The Conpany declined the Union's request.

FOR THE UNI ON: FOR THE COVPANY:
(SGD) J. J. BOYCE (SGD) B. F. WEINERT
General Chairman Manager, Labour Rel ations

System Board of
Adj ust nent 517

There appeared on behalf of the Conpany:

M D. Failes - Counsel, Toronto
B. F. Winert - Manager, Labour Rel ations, Toronto
T. Fielding - Term nal Manager, Moncton

And on behal f of the Union:

L. Chal ey - Counsel, Toronto
J. J. Boyce - General Chairman, Toronto



M  Gaut hi er - Vice-General Chairman, Mntrea
T. Lebl anc - Gievor

AWARD OF THE ARBI TRATOR

The Arbitrator is satisfied on the basis of the material and the

evi dence that the grievor, M. T. Leblanc, failed to follow correct
docunenting procedures by not recording an exception on the form
provi ded for that specific purpose. It is commn ground that the
control copy of the bill for a shipnment of toys which he was
responsi bl e for unloading indicated that there were ninety-five
cartons to be shipped. 1In fact the cartons, stacked on three skids,
nunbered one hundred and ninety-five. Wile M. Leblanc noticed the
di screpancy, he did not conduct a precise count, but rather assuned
that the nunbers written on the skids, which totalled one hundred and
ninety-five, reflected the correct nunmber of cartons. However,
rather than meke the necessary notation on an exception report, as
required in the circunstances, he nerely inserted the number one next
to the nunber ninety-five on the control bill, to indicate one
hundred and ni nety-five.

It is clear that his action left the Conpany vul nerable, to the
extent that in the event of any claimby the shipper or the consignee
with respect to a shortage of material delivered, the Conpany woul d
be without an accurate record of what was in fact delivered.

During the course of the disciplinary interview, conducted on
Septenmber 2, 1988, when asked if he was aware of the exception form
procedure, and why he had not followed it, he responded "You got ne
there, | don't know why." At the hearing, apparently for the first
time, M. Leblanc advanced anot her expl anation of what transpired.
He submits that during the course of his shift, on August 22, 1988
when the incident occurred, he brought it to the attention of his
foreman, M. Colin Steeves, who told himnot to do anything nore, and
that he would take care of it. M. Leblanc further relates that he
believes that he gave this explanation to Term nal Manager T.
Fielding at the tine of the disciplinary interview M. Fielding
deni es havi ng heard any such expl anati on before the date of the
heari ng.

On this aspect of the evidence the Arbitrator has substantia
difficulty with the explanation of M. Leblanc. Authorization by his
foreman woul d, fromthe outset, have been an arguably conpl ete
defense to the charge made against him by the Conpany. It is
difficult to believe that a comment to that effect would not have
been noted, both nentally and in a witten form by the Conpany

of ficer conducting the disciplinary interview. In the instant case
the record of the interview made by M. Fielding, and reviewed at the
time with M. Leblanc, contains no nention of approval of his action
on the part of M. Steeves. Mdreover, the evidence of M. Fielding,
which the Arbitrator accepts as candid, is that he had never heard
any suggestion of M. Steeves' approval before the arbitration
hearing, and that in fact when he spoke to Foreman Steeves about the
i ncident shortly after it occurred, M. Steeves was unaware of any
irregularity with the shipnent in question. 1In the Arbitrator's view



further doubt is cast on the credibility of M. Leblanc's statenent
to the extent that it has never forned part of the grievance and was
apparently not raised in the grievance procedure up to and including
the fram ng of the joint statenent of issue. |In the circunstances |
cannot accept M. Leblanc's assertion that he had authorization from
his foreman for what he did.

The material establishes that the grievor's record stood at
fifty-nine denmerits prior to the incident in question. It also

di scl oses that on a nunber of prior occasions the grievor has been

di sciplined for failing to follow required procedures with respect to
docunentation. In the circunstances the Arbitrator nust concl ude
that the Conpany had just cause to discipline M. Leblanc and that,
inlight of his relatively short service of Iess than three years,
his prior disciplinary record and the quality of his evidence, there
is no justification denonstrated for the substitution of a reduced
penal ty.

For the foregoing reasons the grievance is dismn ssed.

March 17, 1989 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



