CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1895
Heard at Montreal, Tuesday, 14 March 1989
Concer ni ng
CP EXPRESS & TRANSPORT
And

TRANSPORTATI ON  COMVUNI CATI ONS UNI ON

Dl SPUTE:

Enpl oyee Patrick Brideau, Mntreal, Quebec, was issued 20 denerits
for alleged insubordination and dism ssed for accunul ati on of
denmerits on May 6, 1988

JO NT STATEMENT OF | SSUE:

Al | egedly certain problens occurred between March 16 and April 8,
1988, involving grievor Brideau. On April 15, 1988, the grievor

all egedly refused to be interviewed with respect to these problens.
Accordingly, the grievor was suspended for three days on April 18, 19
and 20, 1988.

The Conpany attenpted to again interview the grievor in order to have
the interview that was originally scheduled on April 15, 1988.

The grievor never refused to attend an interview but rather wished to
be acconpani ed by Yves Vincent.

The Union asserts that the grievor has been disciplined twice for the
same incident; that the discipline and discharge were wi thout just
cause; that the grievor has the right to be represented by the nenber
of his choice and that in all the circunmstances the discipline and

di scharge were excessive.

The Union requests reinstatement with full conpensation and seniority
and renoval of denerits.

The Conpany asserts that the grievance ought to be dism ssed.

FOR THE UNI ON: FOR THE COVPANY:
(SGD) J. J. BOYCE (SGD) B. F. VAEI NERT
GENERAL CHAI RVAN FOR DI RECTOR, LABOUR RELATI ONS

SYSTEM BOARD OF ADJUSTMENT 517

There appeared on behal f of the Conpany:

M D. Failes - Counsel, Toronto



B. F. Winert Manager, Labour Rel ations, Toronto

H. Dufresne - Dock Manager, Lachine
D. Pion - Dock Coordinator, Lachine
D. Mass - Dock Supervisor, Lachine

And on behal f of the Union:

G. Marceau - Counsel, Mntrea

J. J. Boyce - General Chairman, Toronto

M  Gaut hi er - Vice-General Chairnman, Mntrea
P. Brideau - Gievor

AWARD OF THE ARBI TRATOR

For the purposes of this grievance, it should be pointed out that M.
Bri deau was dism ssed for an accunul ation of 75 denmerits because of

t he enpl oyer's decision to assess him 20 denerits for the reasons
indicated in its letter of May 6, 1988. Although the letter is not
very clear, the Arbitrator nust conclude that the 20 denerits were
related only to the grievor's refusal to attend an investigation on
April 27, 1988. This conclusion is, noreover, supported by M.

Bri deau's disciplinary record which reads, in part, as foll ows:

April 27 & 28, 1988

I nsubordination (Refusing to participate in an investigation on
April 27 & 28, 1988).

Consequently, the Arbitrator nust Iimt hinself to the question at
hand, namely whether this refusal warrants the disnissal of the
grievor.

From the evidence it appears that the grievor believed that he had
the right to be acconpanied at the investigation by M. Yves Vincent,
hi s union representative who had a speci al know edge of events
occurring between 16 March and 8 April 1988, for which the grievor
received a three-day suspension. In light of the subject matter of
the investigation, the grievor's stance was justified, at least in
part. According to the letter of 6 May 1988, M. Brideau was call ed
on April 15 "for an intervie concerning problens of insubordination
on 12 April 1988 ...". (translation) However, the letter of 15 Apri
1988 from M. Henri Dufresne states, in part:

On April 15, 1988 at 9 o'clock, in the presence of M. Gard
Lemre, | requested that you conme to ny office in connection with
the investigation held on 8 April 1988 and you refused.
(translation)

It seens likely to the Arbitrator that M. Brideau was under the
i npression that the series of investigations called by the enployer,
i ncluding those of April 15 and April 27, concerned the events of
March 16 and April 8. This is why he preferred to be represented by



M. Vincent, the union officer who had acconpani ed hi m during the
first investigation dealing with these events. However, for the
reasons given in a previous award respecting a grievance between the
sane parties, the Arbitrator is satisfied that the grievor did not
have the right to insist that only M. Vincent should acconpany him
to the investigation of April 27, 1988. (Ad hoc award concerning
grievance of T. Dianchuk, dated February 22, 1989.)

For these reasons, although M. Brideau was |iable to a nmeasure of

di sciplinary action for refusing to attend the investigation wthout
bei ng accompani ed by M. Vincent, the Arbitrator considers that his
di smi ssal was not justified. G ven his previous disciplinary record,
the Arbitrator does not order the Conpany to conpensate M. Brideau
for | ost wages.

Counsel for the Union contends that the Conpany cal cul ated the
grievor's nmerit and denerit points on the basis of an erroneous
interpretation of the enpl oyee infornmation bookl et published by the
enpl oyer. Although this docunment is used as a standard in handling
enpl oyee disciplinary records, it nonetheless is not part of the

Col l ective Agreenent. That is not to say that the application of
these rules is not subject to an adjustnent by the application of an
Arbitrator's discretion under the Canada Labour Code, or in the
exercise of his or her judgenent respecting the just cause of a

di sci plinary action. However, it seens to ne that such an adjustnent
nmust be made within the purview of a grievance concerning the denerit
points in question and not after the fact. On January 8, 1988, the
grievor knew, or was in a position to know, that the enployer was
calculating his record at 55 demerits and did not file a grievance.
In I'ight of these facts, w thout commenting on the merits of its

cal cul ation, the Arbitrator cannot accept the position of Counsel for
t he Uni on.

For these reasons the grievance is allowed, but only in part. M.
Brideau is to be reinstated into his enploynent, w thout conpensation
for | ost wages and benefits and wi thout |oss of seniority, with his
di scipline record to stand at 55 denerits. Obviously, he nust
understand his precarious position and the inportance of naintaining
good conduct in the future.

I remain seized of this grievance to resolve any dispute which may

ari se respecting the inplenentation of this award.

March 17, 1989 (Sgd.) M CHEL G Pl CHER
ARBI TRATOR



