CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1896
Heard at Montreal, Wednesday, 15 March 1989
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Di scharge of Loconotive Engi neer J.B. Speed of Ednonton, Alberta
ef fective January 6, 1988.

JO NT STATEMENT OF | SSUE:

On Decenber 27, 1987, during an inspection by a Conpany O ficer,
various diesel units in Clover Bar Yard were found in an unsafe
condi ti on.

Foll owi ng an investigation, Loconotive Engineer J.B. Speed was

di scharged fromthe service of the Conpany "for nullification of the
energency foot valve of diesel unit 1219 Decenber 27, 1987 and
failure to properly secure diesel units 1261-1264 and 1219 at Cl over
Bar Yard, Decenber 27, 1987."

The Brot herhood appeal ed the discipline stating that Loconotive

Engi neer Speed did not nullify the energency foot val ve of diese
unit 1219 and that he was unable to | ock the doors. The Brotherhood
al so nmintains that the Conpany viol ated paragraph 86.4 which
resulted in Loconotive Engi neer Speed not receiving a fair and

i npartial hearing and that the Company did not present substantive
evi dence at the investigation which establishes Loconotive Engi neer
Speed' s responsibility for the alleged condition of the units.

The Conpany declined the appeal

FOR THE BROTHERHOCOD: FOR THE COVPANY:
(SGD) P. SEAGRIS (SGD) M DELGRECO
General Chai r man for: Assistant Vice-President

Labour Rel ations

There appeared on behal f of the Conpany:

L. A Harns - Labour Relations O ficer, Mntrea

J. R Hnatiuk - Manager, Labour Rel ations, Montrea

D. E. Lussier - Co-Ordinator, Transportation, Mntrea

K. G Madonal d - Manager, Labour Rel ations, Ednonton

M A. Moroz - Labour Relations Oficer, Ednonton

R. W Casenore - Manager, Operations & Mtive Power Control



Mont r ea
J. C. Johnstone - Assistant Project Manager - HYIP, Mntrea
B. Cail - General Yardmaster, Ednonton

And on behal f of the Brotherhood:

P. Seagris - General Chairman, W nnipeg
W G Bennett - Secretary/ Treasurer, Ednonton

AVWARD OF THE ARBI TRATOR

The material establishes to the Arbitrator's satisfaction that
Loconoti ve Engi neer J.B. Speed was responsible for the nullification
of the enmergency foot valve of diesel unit 1219, and for failing to
properly secure both that unit and units 1261- 1264, on Decenber 27,
1987 by not applying hand brakes. It is not disputed that the
grievor was the | ast | oconotive engineer to operate the units in
question. He initially worked the 0730 shift using double unit
consi st 1264-1261, which he placed on tie-up track VF40 at the
conclusion of that tour of duty. He next worked the 1430 shift,
using unit 1219 for the second assignnent. At or about 1800 hours,
havi ng conpl eted his work on the second tour, he also placed unit
1219 on tie-up track VF40, |leaving duty at approximately 1815 hours.

Some two hours and forty minutes later all of the |Ioconotive units
were inspected by General Yardmaster Cail. He noted a nunber of
irregularities with respect to unit 1219, including that the hand
brakes had not been applied, the door had been | eft unlocked, a
faulty door |ock had not been reported on the appropriate form and,
nost significantly, the emergency foot valve, or deadman pedal, was
rendered inoperative by the wedging of a flag staff between the foot
val ve and the automatic brake valve. He also found that the hand
brakes had not been applied to unit 1264 and that unit 1261 had been
left not running without the proper notation being recorded on Form
538-D

The grievor denies having left the |oconotive units unsecured or
having nullified the deadman's pedal on unit 1219. 1In his defence

t he Brotherhood suggests that in the tine between the grievor's

rel ease fromduty and M. Cail's inspection there was anple
possibility for sonmeone else to have utilized or tanpered with the

| ocomptives. |In the Arbitrator's view the Conpany has di scharged the
burden of disproving that possibility in this case. It is conmon
ground that the | oconotive units were stationed on tie-up track VF40
at a distance of sone three hundred feet fromthe yard office. For
the entire period of two hours and forty mnutes prior to the

i nspection of the units by M. Cail, the units were within the ful

vi ew of Yardmaster J.V. Waddi ngt on, who worked both the 0700 and 1500
shifts on Decenber 27, 1987. The statenent of Yardmaster Waddi ngton
which the Arbitrator accepts, is that, once placed upon the tie-up
track, none of the diesel units in question was noved by any enpl oyee
prior to the inspection of General Yardmaster Cail and that no
vehicles or trespassers entered or left the property during that



period. The photographs and docunentary evi dence tendered establish,
beyond any substantial doubt, that fromhis work station in the tower
Yar dmast er Waddi ngton was in an unobstructed position fromwhich to
make these observations. It is also clear that the C over Bar Yard
isinarelatively isolated location with little or no vehicle or
pedestrian novenent in or around it under normal circunstances.

The evidence therefore establishes, on the bal ance of probabilities,
that Loconotive Engi neer Speed was responsible for |eaving the diese
units in the condition in which they were found by General Yardnmaster
Cail on Decenber 27, 1987. The Arbitrator cannot accept the
grievor's general denial, particularly in light of the quality of the
Conpany's evi dence, which accounts fully for the I ocation and
condition of the | oconptive units fromthe tine the grievor put them
away until they were inspected by M. Cail

The Arbitrator is further satisfied that the material establishes no
violation of the grievor's rights under Article 86 of the Collective
Agreenent in respect of the investigation procedure followed by the
Conmpany. As neither the grievor nor his union representative
requested a copy of a statement from M. Cail at the tine of the

i nvestigation and, although having notice, did not attend the

exam nation of M. Waddi ngton, they cannot be heard to protest the
handl i ng of that evidence at the arbitration stage (see CROA 1241,
1557 and 1562).

The all egati ons proved against M. Speed are serious. The inportance
of securing the hand brake on diesel units that are put away is wel
known to all enployees. It is, noreover, conmon ground that
tanmpering with the deadman's pedal, an extrenely inportant safety
device, is a dism ssable offense. This was the Brotherhood s own
position in a prior arbitration heard in this Ofice (see CROA 1867).

What, then, is the appropriate neasure of discipline in the
circunstances? In the Arbitrator's view dismissal is, prim facie,
arguably justified in the circunmstances. Each case nust, however, be
considered fully on its own nerits, having regard to such factors as
the I ength of an enpl oyee's service and his or her prior disciplinary
record.

The record in the instant case reveals that while the grievor did not
have an entirely clear disciplinary record, his standing of twenty
denerits at the tinme of the incident in question does not, of itself,
di scl ose a pattern of disciplinary recidivism O perhaps greater
weight in the circunstances of this case is the length of M. Speed's
service to the Conpany, which is sone twenty-one years. On the whole
the Arbitrator is satisfied that it is reasonable in the
circunmstances to substitute a denotion of the grievor for his

di scharge, as the record discloses that he held original seniority as
a yardman.

For these reasons the grievance is allowed, but only in part. The
grievor shall be reinstated into enpl oynent, subject to a denotion to
a position other than | oconotive engi neer, w thout conpensation or
benefits and without [oss of seniority. | retain jurisdiction in the
event of any dispute between the parties with respect to the
interpretation or inplenentation of this award.



March 17, 1989 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



