CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1900
Heard at Montreal, Thursday, 16 March 1989
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COVMPANY
And
CANADI AN BROTHERHOOD OF RAI LWAY,
TRANSPORT AND GENERAL WORKERS
Dl SPUTE:
Claimof Weekly Layoff Benefits under Article 4 of the Enpl oynent
Security and I ncone Mintenance Plan for Ms. J. Hayman effective
January 15, 1988.
BROTHERHOOD' S STATEMENT OF | SSUE:
The Brotherhood clains that Ms. Hayman had fully exhausted her
seniority at her Belleville Seniority Eligibility Territory on
January 15, 1988, conpleted the appropriate fornms issued by the
Conpany and therefore should have been eligible for Weekly Layoff
Benefits under Article 4 of the ESIMP effective from January 15,
1988.
The Conpany denied the claimon the basis that the matter was not
properly before them under Article 2.7 of the ESIMP, because Article
13.3 of Collective Agreement governs an enployee's eligibility for
| ayoff benefits.
FOR THE BROTHERHOOD:
(Sgd) TOM McGRATH

Nat i onal Vi ce-President

There appeared on behal f of the Conpany:

M M Boyle - Labour Relations Oficer, Mntreal
G \Wheatl ey - Manager, Labour Rel ations, Montreal
A. Wat son - Labour Rel ations Assistant, Mntreal

And on behal f of the Brotherhood:

T. N Stol - Regional Vice-President, Toronto
R E. Gee - Representative, Toronto

AVWARD OF THE ARBI TRATOR



The Conpany raises a prelimnary objection to the arbitrability of
the grievance. It argues firstly that the grievance was not
progressed to the Admi nistrative Committee, as required by paragraph
2.8 of the Enploynment Security and |Inconme Mi ntenance Plan (ESI M),
secondly that the tine limts specified in paragraph 2.9 of the Plan
have not been conplied with and, lastly, that the Brotherhood did not
request a joint statenent of issue as required by clauses 5 and 8 of
t he Menorandum of Agreenent establishing the Canadi an Railway O fice
of Arbitration. It maintains that any one of the foregoing defaults
is fatal to the arbitrability of the grievance.

The grievance concerns the Brotherhood' s claimrespecting the
entitlenent of Ms. J. Hayman of Belleville, Ontario to receive
weekly layoff benefits under Article 4 of the Enploynent Security and
I ncome Mai ntenance Plan for the period of January 15 to February 12,
1988. It is conmon ground that after the second of these dates Ms.
Hayman di d receive such benefits.

It appears fromthe record that the Conmpany and the Brotherhood were
at odds with respect to whether the grievor's claimshould,
initially, have been progressed under the ternms of the ESIMP, as the
Br ot her hood argues, or under the Collective Agreenent, as was

mai nt ai ned by the Conpany. Whatever the nerits of those respective
positions, it is not disputed that the grievance was never referred
to the joint Administrative Commttee established under Article 2 of
the ESIMP. While Article 2.7 contenplates that grievances with
respect to the application of The Plan are to be " progressed in
accordance with the provisions of the applicable collective agreenment
...", should no resolution result, then the terms of Article 2.8
apply. That article provides as follows:

2.8 Failing settlenment of such dispute at the final step of the
gri evance procedure, should either party elect to progress
the dispute it shall do so by referring it to the
Committee, except that if the dispute is one involving the
guestion of whether or not a change is a technol ogi cal
operational or organi zational one as contenpl ated under
Article 8.1 of The Plan, then such dispute shall be
progressed to arbitration under the provisions of the
applicable collective agreenent.

The foll owi ng provisions are al so pertinent:

2.9 The request to have the Committee adjudi cate upon a di spute
must be submitted in witing within sixty days of the date
a decision was rendered at the final step of the Gievance
Procedure. The request shall be submitted in witing to
the Co-Chairnen of the Commttee and shall be acconpanied
by a joint statenent of issue and joint statement of facts.
If the parties cannot agree upon such joint statenent
ei ther or each, upon notice in witing to the other, may
subnmit a separate statenment to the Co-Chairnen of the
Conmittee.

2.10 Except as otherw se provided in The Plan, in the event the



Conmittee is unable to reach a decision on any question
any four nmenmbers of the Conmittee may require the question
to be referred to arbitration

2.11 \When a question has been referred to an Arbitrator as
provided for in Article 2.10 hereof, the Arbitrator shal
have all the powers of the Conmttee as set out in Article
3 hereof in respect of that question. The Arbitrator shal
have no power to add to, subtract from or nodify any of
the terms of The Plan or any other col ective agreenent.
The decison of the Arbitrator shall be final and binding.

In the Arbitrator's view the proper focus for this grievance is in
respect of the ternms of the Enploynent Security and | ncone

Mai nt enance Plan. That is so because the Brotherhood has the
carriage of the grievance, and maintains that the rights of Ms.
Hayman fall to be deternined pursuant to the terns of The Plan. The
Conpany maintains that the tinme periods established for the taking of
steps within the ESIMP are mandatory, and failure to observe them
puts an end to the arbitrability of a grievance.

The nerit of that position is the first issue to be resolved. It is
well settled that the tinme linmts within Collective Agreenent 5.1 are
mandatory. That is clear fromthe terns of Articles 24.8 and 24.9 of
t hat agreenent, which specifically provide that failure to progress
clainms within the prescribed tinme limts result in the claimbeing
considered as dropped. It is noteworthy that those provisions are

i ncorporated by reference into the Enploynment Security Incone

Mai nt enance Pl an by virtue of the | anguage of Article 2.7 of The
Plan. Article 2.8 of The Plan then provides that follow ng
exhaustion of the grievance procedure under the collective agreenent,
an unresol ved dispute may be referred to the Admi nistrative
Committee. Article 2.9 specifically provides that such a referra
“... must be submitted in witing within 60 days of the date a

deci sion was rendered at the final step of the Gievance Procedure."

In the Arbitrator's viewthe ternms of Articles 2.7, 2.8 and 2.9 of
the ESI MP nust be read together. Although The Plan does not itself
contain a provision conparable to Articles 24.8 and 24.9 of the

Col | ective Agreenent, specifically providing that failure to abide by
time limts is deened abandonnent, the folding into The Plan of the
procedural provisions of the Collective Agreenment, coupled with the
use of the word "nust" appearing Article 2.9 of The Plan | ead

conpel lingly to the conclusion that the parties intended the tine
limts within The Plan relating to the referral to the Admi nistrative
Committee to be equally mandatory. It would, in ny view, be
counter-intuitive to conclude that the parties would have intended
that a grievance nust be progressed in a tinmely fashion through
several steps of the grievance procedure under the Collective
Agreenent, all of which are mandatory in their tinme limts, but that
failure to progress the grievance to the next |evel of appeal, the
Admi ni strative Committee, should not be so viewed. Such an

i nconsistent result in the treatnent of a grievance should not be

i nferred, absent clear |anguage to support it. For these reasons,
having particular regard to the mandatory terns respecting tine
l[imts found within the Collective Agreenent incorporated by



reference into the ESIMP, coupled with the use of the word "must" in
Article 2.9, | amsatisfied that the Brotherhood was under an
obligation to respect the tine limts inposed for referral of this
grievance to the Adnministrative Commttee under Article 2.9 of the
Enmpl oyment Security and I ncone Mai ntenance Pl an.

It is conmon ground that those tine limts were not net, and indeed
no referral to the Adnministrative Conmrittee was ever nmade. At the
hearing the Brotherhood's representative subnits that it would have
been pointless to proceed before the Administrative Commttee, since
the initial position of the Conpany was that The Plan did not apply
to the grievor's circunstances. The Arbitrator cannot accept that
argunent. The application or non-application of the ESIMP has been,
and no doubt will be in the future, the very issue which parties have
progressed to this O fice under the terns of their collective
agreenent and, ultimately, the procedural terns found in Articles 2.8
and 2.9 of the ESIMP. There is nothing in principle to prevent the
Br ot herhood from having referred the instant dispute to the

Admi nistrative Comrittee, nor is there any suggestion in the evidence
or material before the Arbitrator of any overt refusal on the part of
the Conpany or its representatives to convene the Adm nistrative
Committee or to participate in its deliberations in respect of this
matter. \Wile the Brotherhood's contention night be nore persuasive
i f such evidence were before nme, the nost that can be concluded in
the instant case is that the Brotherhood proceeded on the surm se
that it was pointless to proceed to the Administrative Cormittee and
that such an initiative would not be allowed by the Conpany. 1In the
circumst ances the Arbitrator has no alternative but to conclude that
t he Brotherhood failed to follow the required procedures, in
consequence of which | nust conclude that the instant grievance is
not properly before nme. As is clear fromthe terns of Article 2.10
of the ESIMP, an issue may be referred to arbitration only once it is
determ ned that the Admi nistrative Cormittee is unable to reach a
deci sion, and four nmenbers of the Committee have required the matter
to be referred. That has not occurred in this case.

For the foregoing reasons the Arbitrator finds that the instant

gri evance has not been progressed in accordance with the ternms of
Articles 2.9 and 2.10 of the ESIMP, in consequence of which it is not
arbitrable. For these reasons grievance is dism ssed.

March 17, 1989 (Sgd.) M CHEL G Pl CHER
ARBI TRATOR



